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STATE OF NEW YORK

5910
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 23, 2009

Introduced by M of A TOMS, GREENE -- read once and referred to the
Committee on Ways and Means

AN ACT to anend the state finance law, in relation to establishing a
conpetitive process for negotiated bond offerings for every state
agency and public authority that issues bonds

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The state finance |law is anended by addi ng a new section
136-d to read as foll ows:

S 136-D. COWPETI TI VE PROCESS FOR NEGOTI ATED BOND OFFERI NGS. 1. FOR
THE PURPOSES OF THI S SECTI ON, "BONDS" SHALL MEAN (A) ANY BONDS OR OTHER
EVI DENCES OF | NDEBTEDNESS | SSUED AFTER THE EFFECTIVE DATE OF THI'S
SECTI ON BY THE STATE OR ANY STATE DEPARTMENT, BOARD, AGENCY OR AUTHORI TY
OR (B) ANY BONDS OR OTHER EVI DENCES OF | NDEBTEDNESS | SSUED BY ANY PUBLI C
AUTHORI TY CREATED UNDER ARTI CLES TWO, THREE, FOUR, FIVE, SI X, SEVEN, AND
El GHT OF THE PUBLI C AUTHORI TI ES LAWOR (C) ANY BONDS OR OTHER EVI DENCES
OF | NDEBTEDNESS | SSUED BY ANY JO NT PONERS AGENCY CREATED BY THE STATE
THAT ARE PAYABLE FROM PAYMENTS MADE W TH RESPECT TO A LEASE OR SALE OF
PROPERTY TO OR FROM THE STATE OF ANY STATE DEPARTMENT, BQARD, AGENCY, OR
AUTHORI TY. FOR PURPOSES OF THI'S SECTION, "EVIDENCE OF | NDEBTEDNESS"
| NCLUDES, BUT IS NOT LIMTED TO CERTI FI CATES OF PARTI Cl PATI ON OR | NTER-
ESTS |IN ANY RENTAL OR LEASE PAYMENTS OR | NSTALLMENT PURCHASE PAYMENTS,
| N AN AGGREGATE PRI NCl PAL AMOUNT EXCEEDI NG TEN M LLION DOLLARS, TO BE
MADE BY THE STATE OR ANY STATE DEPARTMENT, BOARD, AGENCY, OR PUBLIC
AUTHORI TY W TH RESPECT TO BUI LDI NGS OR OTHER CAPI TAL | MPROVEMENTS.

2. THE PROVI SIONS OF THI S SECTI ON SHALL APPLY TO EVERY BOND REGARDLESS
OF ANY OTHER PROVI SION OF LAW OR ANY PROVISION OF THE BOND S AUTHORI -
ZATI ON.

3. (A EXCEPT AS PROVIDED |IN PARAGRAPHS (B), (C), AND (D) OF TH' S
SUBDI VI SI ON, THE COVPTROLLER, IN EXERCISING THE DUTIES OF AGENT FOR
OFFERI NG AND SELLI NG BONDS, WHOSE DUTI ES | NCLUDE, AMONG OTHERS, ESTAB-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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LI SHING THE TIM NG OF A SALE, PREPARATI ON OR APPROVAL OF THE DOCUVENTA-
TION FOR THE SALE, SCLE AUTHORI TY TO SELECT THE UNDERWRI TERS FOR NEGOTI -
ATING THE SALE, AND EXECUTI NG THE BOND PURCHASE AGREEMENT ON BEHALF OF
THE STATE OR THE STATE' S AGENCI ES, SHALL BE RESPONSI BLE FOR DEVELOPI NG
AND | MPLEMENTI NG A COWPETI Tl VE PROCESS FOR SELECTI ON OF UNDERWRI TERS FOR
NEGOTI ATED OFFERI NGS OF BONDS. THE COVPETI TI VE PROCESS MAY BE CONDUCTED
ON AN | SSUE-BY-1SSUE BASI S OR TO ESTABLI SH ONE OR MORE POCLS OF UNDER-
VWRI TERS FOR VARI QUS TYPES OF | SSUES. THE COWPETI Tl VE PROCESS SHALL HAVE
AT LEAST ALL OF THE FOLLOW NG FEATURES:

(1) SCLICI TATI ON OF WRI TTEN QUALI FI CATI ONS FROM AT LEAST TVEENTY UNDER-
VRI TI NG FI RVS;

(1'l) ESTABLISHVMENT OF CRITERIA TO I DENTIFY SVALL FI RVMS THAT ARE NEW
YORK BASED;

(1'1'l) CONSI DERATI ON OF THE GOALS FOR SMALL FIRMS AND MNORITY AND
WOVEN BUSI NESS ENTERPRI SE  PARTI CI PATI ON | N PROFESSI ONAL BOND SERVI CES
CONTRACTS;

(1'V) REQUI RING THAT THE WRI TTEN SUBM SSIONS SHALL BE AVAI LABLE FOR
| NSPECTI ON AT THE OFFI CE OF THE COMPTROLLER FOR A PERI GD OF AT LEAST SI X
MONTHS;

IF A POOL OF UNDERWRI TERS | S ESTABLI SHED, A REQUI REMENT THAT THE
COWPETI Tl VE PROCESS SHALL BE REPEATED AT LEAST EVERY TVENTY- FOUR MONTHS
TO REESTABLI SH THE POOL OF UNDERWRI TERS;

(M) A PRIORITY OF DESI GNATI ON POLI CY THAT HAS A GOAL OF SELECTI NG AT
LEAST TWO QUALI FI ED SMALL FIRM5 OR M NORI TY AND WOVEN BUSI NESS ENTER-
PRI SE FI RMS AS CO SENl OR MANAGERS ANDY OR CO- MANAGERS ON EVERY NEGOTI ATED
BOND | SSUANCE WTH A M NI MUM TOTAL PARTI Cl PATI ON OF TWENTY PERCENT;

(M) REQU RING THAT FI RM5 SHALL MAKE APPLI CATI ON AND BE QUALI FI ED TO
PROVI DE THE FOLLOW NG SERVICES: BOOK RUNNING OR CO SENIOR MANAGER,
CO- MVANAGER AND BOND COUNSEL;

(M11) REQU R NG THAT FI RMS DESI GNATED AS SVMALL FI RMS SHALL NOT HAVE
GRCSS EARNI NGS THAT EXCEED AN AVERAGE OF THI RTY MLLION DOLLARS PER
ANNUM OVER THE THREE YEARS PRI OR TO APPLI| CATI ON,

(1'X) PROVIDI NG THAT THE M NIl MUM NET CAPI TAL REQUI REMENTS FOR APPLI CANT
QUALI FI CATI ON SHALL NOT EXCEED TWO HUNDRED THOUSAND DOLLARS; AND

SUCCESSFUL PARTI CI PATION I N BOND UNDERWRI TI NGS | N OTHER STATES
SHALL BE G VEN DUE CONSI DERATION AND WEIGHT |IN SELECTING QUALIFIED
APPLI CANTS.

(B) FOR NEGOTI ATED OFFERI NGS OF BONDS BY STATE FI NANCI NG AUTHORI Tl ES
THAT ACT AS CONDUI TS TO PROVI DE FI NANCI NG TO OTHER PUBLI C, NONPROFI T, OR
PRI VATE ORGANI ZATI ONS, THE COWPTROLLER SHALL USE THE COWPETI Tl VE PROCESS
DESCRI BED | N PARAGRAPH (A) OF THI'S SUBDI VI SI ON TO ESTABLI SH ONE OR MORE
POOLS OF UNDERWRI TERS FOR EACH FINANCING AUTHORITY. EACH FI NANCI NG
AUTHORI TY SHALL SELECT UNDERWRI TERS FROM THE APPROVED STATE POOL OF
UNDERWRI TERS. THE COWPTROLLER MNAY MAKE ADDI TIONS TO A POOL W THOUT
COWPETI Tl VE SCLI C TATION, ON A CASE-BY-CASE DETERM NATION UPON THE
RECOMVENDATI ON OF A PRQJIECT APPLI CANT, WHERE THE COMPTRCLLER FI NDS THAT
THE UNDERWRI TER TO BE ADDED HAS PROVI DED SIGNIFI CANT SERVICES TO THE
PRQIECT APPLICANT WTH THE EXPECTATION OF COWPENSATION FOR THOSE
SERVI CES FROM UNDERWRI TI NG THE REVENUE BONDS WHI CH WLL FUND THE APPLI -
CANT' S PRQJECT.

(© THE COWTROLLER MAY SELECT UNDERWRI TERS FOR A NEGOTI ATED SALE OF
BONDS BY MEANS OTHER THAN AS DESCRI BED | N PARAGRAPH (A) OF THI S SUBDI VI -
SION I F THE COWTROLLER MAKES A WRI TTEN FINDI NG THAT EXTRAORDI NARY
MARKET CONDI TI ONS DO NOT ALLOW ENOUGH TI ME TO COVPLY W TH PARAGRAPH ( A)
OF TH' S SUBDI VI SI ON W THOUT RI SKI NG FI NANCI AL DETRI MENT TO THE STATE.
WTH THE WRI TTEN AUTHORI ZATI ON OF THE COVPTROLLER, AND CONSI STENT W TH
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THI S PARAGRAPH, STATE AGENCI ES AND PUBLI C AUTHORI TI ES MAY SELECT UNDER-
VWRI TERS FOR NEGOTI ATED SALE OF BONDS BY MEANS OTHER THAN THE STATE POOL
OF UNDERWRI TERS.

(D) PARAGRAPHS (A), (B), AND (C) OF TH S SuBDI VI SI ON ARE STRI CTLY
CONSTRUED TO APPLY TO THE OFFICE OF THE COWTROLLER AND EVERY STATE
AGENCY THAT | SSUES BONDS AND EVERY PUBLI C AUTHORI TY CREATED UNDER ARTI -
CLES TWD THROUGH ElI GHT OF THE PUBLI C AUTHORI TI ES LAW

(E) FOR NEGOTI ATED SALES, THE COWPTROLLER SHALL MAI NTAIN RECORDS OF
ALL COST | NFORVATION PERTINENT TO THE IN TIAL OFFERI NG OF ALL STATE
BONDS, EXCEPT THAT IN THE CASE OF BONDS | SSUED BY A STATE AUTHORI ZED
PUBLI C AUTHORI TY, AS DESCRI BED | N PARAGRAPH (B) OF THI S SUBDI VI SI ON, THE
| SSU NG PUBLIC AUTHORITY SHALL | NSTEAD BE RESPONSI BLE FOR MAI NTAI NI NG
THE SAME COST | NFORMATI ON ON BONDS | T HAS | SSUED. THE | NFORMATI ON  SHALL
| NCLUDE, BUT NOT BE LIMTED TO, ALL OF THE FOLLOW NG

(1) ALL AMOUNTS PAI D OQUT OF BOND PROCEEDS TO THE UNDERWRI TER, DETAI LED
BY MANAGEMENT FEE, TAKEDOWN, RI SK, AND UNDERWRI TER S EXPENSES;

(1'l) ALL COSTS PAID QUT OF BOND PROCEEDS TO RATI NG AGENCI ES FOR RATI NG
OF THE BONDS;

(1'11) ALL FEES PAID OUT OF BOND PROCEEDS TO BOND COUNSELS, TRUSTEES,
OR FI NANCI AL ADVI SERS RELATING TO THE I NI TI AL OFFERI NG OF THE BONDS; AND

(1'V) THE | NTEREST RATE TO BE PAI D ON THE BONDS.

(F) FOR COVPETI TI VE SALES, THE COVMPTROLLER SHALL MAI NTAIN RECORDS OF
ALL BIDS SUBM TTED AND THE DOCUMENTATI ON OF BI D VERI FI CATI ONS | NCLUDI NG
THE TERMS OF SALE AND THE CALCULATION OF NET |INTEREST COST OR TRUE
| NTEREST COST.

(G THE COWTROLLER SHALL AUDI T THE COST RECORDS REQUI RED TO BE MAI N-
TAI NED PURSUANT TO PARAGRAPH (E) OF THIS SUBDIVISION AND CONDUCT A
REVIEW OF THE RECORDS REQUI RED TO BE MAI NTAI NED PURSUANT TO PARAGRAPH
(F) OF TH' S SuBDI VI SI ON.

(H THE COWPTROLLER SHALL REPORT WHETHER THI S SECTION IS BEING FULLY
| MPLEMENTED. THE COWPTROLLER SHALL MAKE COST AND | NTEREST RATE COVPAR-
| SONS WTH SIM LAR | NI TI AL BOND OFFERI NGS OF OTHER STATES WHERE PGCSSI -
BLE. THE COWTROLLER SHALL SUBM T A REPORT TO THE LEQ SLATURE ON MARCH
FI RST, TWO THOUSAND TEN, AND MARCH FI RST, TWO THOUSAND TWELVE, FOR BONDS
SOLD DURI NG THE TWO CALENDAR YEARS | MVEDI ATELY PRECEDING THE YEAR IN
VWH CH THE REPORT | S DUE.

S 2. This act shall take effect imediately.



