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WRI GHT -- Multi-Sponsored by -- M of A BOYLAND, G.ICK, HOOPER, PRET-
LON ROBINSON, TOMNS -- read once and referred to the Conmttee on
Codes

AN ACT to amend the crimnal procedure |aw and the executive law, in
relation to the conditional sealing of drug convictions

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The <crimnal procedure law is amended by adding a new
section 160.65 to read as foll ows:

S 160. 65 PETI TI ON TO CONDI TI ONALLY SEAL CERTAI N CONVI CTI ONS.

1. AS USED IN TH S SECTI ON, THE FOLLOW NG TERVS SHALL MEAN AS FOLLOWS:

(A) "ELI G BLE FELONY" SHALL BE A FELONY OFFENSE DEFI NED | N ARTI CLE TWO
HUNDRED TVENTY OR TWO HUNDRED TWVENTY- ONE OF THE PENAL LAW

(B) "ELI G BLE M SDEMEANOR' SHALL BE A M SDEMEANOR OFFENSE DEFINED | N
ARTI CLE TWO HUNDRED TWENTY OR TWO HUNDRED TWENTY- ONE OF THE PENAL LAW
AND

(© "SPECI FI ED OFFENSE" MEANS AN OFFENSE THAT WoOULD MAKE A PERSON
INELIGBLE FOR MERIT TIME UNDER SECTION ElIGHT HUNDRED THREE OF THE
CORRECTI ON LAW OR AN OFFENSE FOR WHI CH REG STRATI ON AS A SEX OFFENDER | S
REQUI RED AS SET FORTH I N SUBDI VI SI ON TWDO OR THREE OF SECTI ON ONE HUNDRED
SI XTY-EI GHT-A OF THE CORRECTION LAW SPECI FIED OFFENSE SHALL ALSO
INCLUDE AN OFFENSE IN ANY OTHER JURI SDI CTI ON THAT | NCLUDES ALL THE
ESSENTI AL ELEMENTS OF AN OFFENSE DESCRI BED I N TH S PARAGRAPH.

2. A PERSON MAY PETI TI ON FOR THE RECORD OF ANY ELI A BLE FELONY OR ANY
ELI G BLE M SDEMEANOR TO BE CONDI Tl ONALLY SEALED:

(A) UPON THE PERSON'S COWPLETION OF A SENTENCE, AND ANY PERI 0D OF
POST- RELEASE SUPERVI SI ON WHERE APPLI CABLE, ON AN ELIGQdBLE FELONY,
PROVI DED THAT SUCH PERSON HAS COVPLETED A CHEM CAL DEPENDENCE TREATMENT
PROGRAM AND DOES NOT STAND CONVI CTED OF A SPECI FI ED OFFENSE;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) UPON COVPLETI ON OF A SENTENCE ON AN ELI G BLE M SDEMEANOR, PROVI DED
THAT SUCH PERSON DCES NOT STAND CONVI CTED OF A SPECI FI ED OFFENSE;

(© TWO YEARS AFTER THE COVPLETI ON OF A SENTENCE, AND ANY PERI CD OF
PCST- RELEASE SUPERVI SI ON WVHERE APPLI CABLE, ON A CLASS D OR E ELIGBLE
FELONY, PROVIDED THAT SUCH PERSON HAS NOT BEEN CONVI CTED OF ANY CRI ME
FOR THE LAST TWO YEARS, AND DCES NOT' STAND CONVICTED OF A SPECIFIED
OFFENSE; OR

(D) FOUR YEARS AFTER THE COVPLETI ON OF A SENTENCE, AND ANY PERI CD OF
PCST- RELEASE SUPERVI SI ON WVHERE APPLI CABLE, ON A CLASS B OR C ELIGBLE
FELONY, PROVIDED THAT SUCH PERSON HAS NOT BEEN CONVI CTED OF ANY CRI ME
FOR THE LAST FOUR YEARS, AND DCES NOT STAND CONVICTED OF A SPECIFIED
OFFENSE.

3. A PETITI ON AUTHORI ZED BY THI S SECTI ON SHALL | NCLUDE:

(A) I DENTIFICATION OF THE CONVICTION OR CONVICTIONS FOR WHI CH THE
PETI TI ONER | S SEEKI NG RELI EF;

(B) DOCUMENTATI ON THAT THE SENTENCE |IMPOSED ON THE CONVICTION OR
CONVI CTIONS HAS BEEN COWLETED AND DATE OF COWPLETION, OR | F SUCH
DOCUMENTATI ON | S NOT REASONABLY AVAI LABLE, A SWORN AFFIDAVIT THAT THE
SENTENCE | MPOSED ON THE CONVI CTI ON OR CONVI CTI ONS HAS BEEN COVPLETED AND
DATE OF COMPLETI ON;

(©) FOR PETI TI ONS FI LED UNDER PARAGRAPH (A) OF SUBDIVISION TWD OF THI' S
SECTI ON, EVIDENCE THAT THE PETI TI ONER COMPLETED A CHEM CAL DEPENDENCE
TREATMENT PROGRAM AND THAT THE PETI TI ONER |'S NOT DEPENDENT ON ALCOHOL OR
DRUGS EXCEPT AS PRESCRI BED BY A MEDI CAL PRACTI Tl ONER;

(D) A SWORN AFFI DAVI T THAT NO CRI M NAL CHARGES ARE PENDI NG AGAI NST THE
PETI TI ONER AND THE PETI TI ONER HAS NOI' BEEN CONVICTED OF A SPECI FI ED
OFFENSE; AND

(E) ANY OTHER SUPPCRTI NG MATERI ALS THAT WOULD ASSI ST | N DETERM NI NG
WHETHER I T WOULD BE I N THE | NTEREST OF JUSTI CE TO GRANT THE PETI TI ON.

4. (A) THE PETITION SHALL BE FI LED W TH THE STATE BOARD OF PAROCLE, AND
THE PETI TI ONER SHALL NOTI FY THE DI STRI CT ATTORNEY OF EACH JURI SDI CTI ON
IN WH CH THE PETI TI ONER WAS CONVI CTED OF A CRIME W TH N TWENTY DAYS OF
THE DATE THE PETI TION WAS FI LED. THE DI STRICT ATTORNEY, WTH N TH RTY
DAYS OF RECEIVING NOTMICE O THE PETITION, MAY SUBM T MATERIALS IN
SUPPCRT OF THE PETI TI ON OR TO DEMONSTRATE THAT THE I NTEREST OF JUSTI CE
WOULD NOT BE SERVED BY GRANTI NG THE PETI TI ON. THE STATE BOARD OF PARCLE
SHALL REQUEST FROM THE DI VI SI ON OF CRIM NAL JUSTI CE SERVICES A COPY OF
THE PETITIONER S CURRENT CRI M NAL H STORY RECORD, | NCLUDI NG ANY SEALED
CONVI CT1 ON | NFORNMATI ON.

(B) THE STATE BOARD OF PAROLE SHALL DETERM NE WHETHER THE PETI Tl ONER
HAS DEMONSTRATED, BY A PREPONDERANCE OF THE EVI DENCE, THAT I T WOULD BE
IN THE | NTEREST OF JUSTI CE TO GRANT THE PETI TION. I N MAKING | TS DETERM -
NATI ON, THE STATE BOARD OF PAROLE SHALL CONSI DER THE FOLLOW NG FACTORS:
(1) THE C RCUMSTANCES AND SERI QUSNESS OF THE OFFENSE OR OFFENSES THAT
RESULTED I N THE CONVI CTI ON OR CONVICTIONS; (I1) THE CHARACTER OF THE
PETI TI ONER, | NCLUDI NG EVI DENCE THAT THE PETI TI ONER PARTI Cl PATED | N AND
SUCCESSFULLY COWPLETED CHEM CAL DEPENDENCE TREATMENT OR OTHERWSE IS |IN
RECOVERY | F I T IS DETERM NED THAT THE PETI TI ONER HAS A HI STORY OF CHEM -
CAL DEPENDENCE; (I11) THE CRIM NAL HI STORY OF THE PETITIONER;, (IV) THE
| MPACT OF GRANTI NG THE PETI TI ON UPON THE REHABI LI TATI ON OF THE PETI TI O\
ER AND ON PUBLI C SAFETY; AND (V) ANY OTHER RELEVANT FACTORS.

(© THE STATE BOARD OF PAROLE SHALL MAKE A DETERM NATI ON ON THE PETI -
TION WTH N N NETY DAYS OF THE DATE THE PETI TI ON WAS FI LED AND SHALL
STATE I N WRI TI NG THE REASONS FOR | TS DETERM NATI ON.

(D) UPON THE GRANTI NG OF A PETITION, THE STATE BOARD OF PAROLE SHALL
| SSUE A CONDI TI ONAL SEALI NG ORDER AND PROMPTLY NOTIFY I N WRI TI NG THE
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PETI TI ONER, THE DI STRI CT ATTORNEY OF EACH JURISDICTION IN VWHCH THE
PETITIONER WAS CONVICTED OF A CRIME, AND THE DIVISION OF CRI M NAL
JUSTI CE SERVI CES. THE DI VI SION OF CRI M NAL JUSTI CE SERVI CES SHALL NOTI FY
THE CLERK OF THE COURT WHERE SUCH ACTI ONS OR PROCEEDI NGS SHALL BE
SEALED, THE HEADS OF ALL APPROPRI ATE POLI CE DEPARTMENTS AND OIHER LAW
ENFORCEMENT AGENCI ES OF THE CONDI TI ONAL SEALI NG ORDER. UPON SUCH NOTI FI -

CATION, RECORDS SHALL BE SEALED |IN A MANNER CONSI STENT W TH SECTI ON
160. 50 OF TH' S ARTI CLE. THE STATE BOARD OF PAROLE SHALL ALSO NOTIFY THE
PETI TI ONER THAT ANY SUBSEQUENT CHARGE FOR ANY M SDEMEANOR OR FELONY
SHALL CONDI TI ONALLY UNSEAL THE RECORD OF THE CONVI CTI ON OR CONVI CT1 ONS
AND THAT I F SUCH CHARGE RESULTS IN A CONVI CTI ON FOR A CRI ME, THE CONDI -

TI ONAL SEALI NG ORDER W LL BE AUTOVATI CALLY VACATED.

(E) IF THE PETITION I S DENI ED, THE STATE BOARD OF PARCLE SHALL PROWPT-
LY NOTIFY IN WRITING THE PETITIONER AND ANY DI STRICT ATTORNEY WHO
SUBM TTED MATERI ALS PURSUANT TO THI' S SUBDI VI SI ON.

(F) PURSUANT TO SECTI ON 160. 70 OF THI'S ARTI CLE, THE PETI TI ONER AND THE
DISTRICT ATTORNEY OF EACH JURISDICTION IN WH CH THE PETI TI ONER WAS
CONVI CTED OF A CRIME MAY BRING A MOTION IN COURT TO REVERSE OR MDD FY
THE STATE BOARD OF PAROLE'S DETERM NATION ON THE PETI Tl ON. | F THE
RECORDS TO BE CONDI TI ONALLY SEALED | NCLUDE AN ELI G BLE FELONY, A MOTI ON
FILED UNDER TH' S PARAGRAPH SHALL BE MADE | N THE COURT OF RECORD THAT
LAST | MPOSED SENTENCE UPON THE PETI TI ONER FOR AN ELI G BLE FELONY. | F THE
RECORDS TO BE SEALED | NCLUDE ONLY ELI G BLE M SDEMEANCORS, A MOTI ON FI LED
UNDER TH' S PARAGRAPH SHALL BE MADE TO THE COURT THAT LAST | MPOSED A
SENTENCE UPON PETI TI ONER FOR AN ELI G BLE M SDEMEANCR.

5. IIN THE EVENT THAT A PERSON VWHO HAS HAD A RECORD CONDI TI ONALLY
SEALED UNDER THIS SECTION |S SUBSEQUENTLY CHARGED WTH A CRI ME, THE
RECORDS RELATI NG TO THE CONVI CTI ON OR CONVI CTI ONS SHALL BE CONDI Tl ONALLY
UNSEALED PENDI NG THE FI NAL DI SPOSI TION OF THE CHARGE. | F SUCH CHARGE
RESULTS | N A CONVICTION OF A CRIME, THE CONDI Tl ONAL SEALI NG ORDER SHALL
BE DEEMED AUTOVATI CALLY VACATED. THE DIVISION OF CRIMNAL JUSTICE
SERVICES AND ANY OIHER ENTITY SUBJECT TO SUCH ORDER SHALL UNSEAL ANY
RECORDS THAT HAD BEEN SEALED BY VIRTUE OF TH' S SECTION. ALL RECORDS
UNSEALED PURSUANT TO THIS SUBD VISION SHALL BE RESTORED TO THEIR
ORI G NAL STATUS AND TREATED AS THOUGH THE CONDI TI ONAL SEALI NG ORDER HAD
NOT  BEEN ENTERED. | F SUCH SUBSEQUENT CHARGE RESULTS | N PROCEEDI NGS THAT
ARE TERM NATED I N FAVOR OF THE ACCUSED AS DESCRI BED I N SUBDI VI SI ON THREE
OF SECTION 160.50 OF TH'S ARTICLE OR BY CONVICTION FOR A NONCRI M NAL
OFFENSE AS DESCRIBED |IN SECTION 160.55 OF TH S ARTI CLE, THE ORI G NAL
CONDI TI ONAL SEALI NG ORDER SHALL REMAI N | N EFFECT.

6. FOR PURPCSES OF THI S SECTI ON, CONDI Tl ONAL SEALI NG SHALL MEAN THAT
THE RECORDS OF THE SUBJECT CONVICTION OR CONVICTIONS ARE SEALED AS
PROVI DED | N SECTI ON 160. 50 OF THI S ARTI CLE, AND SHALL NOT BE MADE AVAI L-
ABLE TO ANY PERSON OR PUBLIC OR PRI VATE AGENCY, EXCEPT SUCH RECORDS
SHALL BE MADE AVAI LABLE TO. (A) THE PETI TIONER OR TO SUCH PETI TI ONER S
DESI GNATED AGENT; (B) A PROSECUTOR, A LAW ENFORCEMENT AGENCY, OR A COURT
VWH CH HAS RESPONSI BI LI TY FOR CRI M NALLY | NVESTI GATI NG PRCSECUTI NG OR
ADIJUDI CATING THE PETITIONER;, (C ANY STATE OR LOCAL OFFI CE OR AGENCY
W TH RESPONSI Bl LI TY FOR THE | SSUANCE OF LI CENSES TO POSSESS GUNS, WHEN
THE PETI TI ONER HAS MADE APPLI CATI ON FOR SUCH A LI CENSE, (D) ANY PROSPEC
TIVE EMPLOYER OF A POLICE OFFI CER OR PEACE OFFI CER AS THOSE TERMS ARE
DEFI NED I N SUBDI VI SI ONS THI RTY- THREE AND THI RTY- FOUR OF SECTION 1.20 OF
TH'S CHAPTER, | N RELATI ON TO AN APPLI CATI ON FOR EMPLOYMENT AS A PQOLI CE
OFFI CER OR PEACE OFFI CER, PROVI DED, HOWAEVER, THAT EVERY PERSON WHO | S AN
APPLI CANT FOR THE POSI TI ON OF POLI CE OFFI CER OR PEACE OFFI CER SHALL BE
FURNI SHED WTH A COPY OF ALL RECORDS OBTAI NED UNDER THI S PARAGRAPH AND
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AFFORDED AN OPPORTUNI TY TO MAKE AN EXPLANATI ON THERETO, (E) PERSONS OR
PUBLI C OR PRI VATE AGENCI ES WHO ARE MANDATED BY LAW TO FI NGERPRI NT | NDI -
VI DUALS AS PART OF A BACKGROUND CHECK; AND (F) PROSPECTI VE EMPLOYERS OF
CAREG VERS WHO SUBM T FI NGERPRINTS TO THE DI VI SION OF CRI M NAL JUSTI CE
SERVI CES UNDER SECTI ON El GHT HUNDRED THI RTY-SEVEN-N OF THE EXECUTI VE
LAW RECORDS CONDI TI ONALLY SEALED PURSUANT TO THI' S SECTI ON SHALL ALSO
BE MADE AVAI LABLE, |F OTHERW SE ADM SSI BLE, FOR USE BEFORE THE JURY, OR
THE JUDGE AS TRIER OF FACT, |IF THE PERSON WHO | S THE SUBJECT OF THE
RECORD IS A W TNESS AS DEFI NED | N PARAGRAPH (B) OR (C) OF SUBDI VI SI ON
ONE OR PARAGRAPH (B) OR (C) OF SUBDI VI SI ON TWD OF SECTI ON 240.45 OF TH' S
CHAPTER.

7. THE | NTENTIONAL DI SSEM NATION OR THE | MPROPER AND | NTENTI ONAL
ACQUI SI TI ON OF | NFORVATI ON THAT HAS BEEN SEALED PURSUANT TO THI' S SECTI ON
MAY RESULT IN A CIVIL PENALTY OF UP TO ONE THOUSAND DOLLARS FOR EACH
SUCH VICOLATION. THE CIVIL PENALTY PROVIDED FOR I N THI' S SUBDI VI SI ON MAY
BE RECOVERED IN A CIVIL ACTI ON BROUGHT BY THE ATTORNEY GENERAL.

S 2. The crimnal procedure law is anended by adding a new section
160.70 to read as foll ows:

S 160. 70 COURT DETERM NATI ONS RELATING TO PETITIONS TO CONDI Tl ONALLY
SEAL CERTAI N CONVI CTI ONS.

VHEN THE COURT WHI CH | MPOSED SENTENCE FOR AN ELI G BLE FELONY OR ELI d -
BLE M SDEMEANOR AS DESCRIBED IN SUBDI VI SION ONE OF SECTION 160.65 OF
THI'S ARTI CLE RECEI VES A MOTI ON PURSUANT TO PARAGRAPH (F) OF SUBDI VI SI ON
FOUR OF SUCH SECTI ON 160. 65, SUCH COURT SHALL DETERM NE WHETHER THE
DECI SION BY THE STATE BOARD OF PAROLE WAS REASONABLE ACCORDI NG TO THE
FACTORS SET FORTH | N PARAGRAPH (B) OF SUBDI VI SION FOUR OF SUCH SECTI ON
160.65. I N MAKING THI S DETERM NATI ON, THE COURT SHALL ONLY CONSI DER THE
RECORD THAT WAS BEFORE THE STATE BOARD OF PAROLE AT THE TIME OF THE
BOARD S DECI SION. THE COURT SHALL HAVE ACCESS TO ALL MATERI ALS REVI EVED
BY THE STATE BOARD OF PARCLE IN MAKING | TS DETERM NATION. EACH PARTY
SHALL HAVE AN OPPORTUNI TY TO BE HEARD. AFTER DECI DI NG THE MOTI ON, THE
COURT SHALL REM T THE MATTER FOR A FINAL DETERM NATION BY THE STATE
BOARD OF PARCLE, WHI CH SHALL BE CONSI STENT W TH THE COURT'S RULI NG

S 3. Section 160.60 of the crimnal procedure |aw, as anmended by chap-
ter 877 of the laws of 1976, is anended to read as foll ows:

S 160.60 Effect of termnation of crimnal actions in favor of the
accused.

Upon the termnation of a crimnal action or proceeding against a
person in favor of such person, as defined in subdivision two of section
160.50 of this [chapter] ARTICLE, OR UPON THE CONDI TI ONAL SEALI NG OF A
CONVI CTI ON OR CONVI CTI ONS, AS DEFI NED I N SECTI ON 160. 65 OF THI S ARTI CLE,
the arrest [and], prosecution AND CONVICTION OR CONVICTIONS CONDI -
TI ONALLY SEALED shall be deened a nullity and the accused shall be
restored, in contenplation of law, to the status he occupi ed before the
arrest [and], prosecution AND CONVICTION OR CONVI CTI ONS. The arrest
[or], prosecution, CONVICTION OR CONVI CTI ONS CONDI TI ONALLY SEALED shall
not operate as a disqualification of any person so accused to pursue or
engage in any lawful activity, occupation, profession, or «calling.
Except where specifically required IN SUCH SECTI ON 160.65 or pernitted
by statute or upon specific authorization of a superior court, no such
person shall be required to divulge information pertaining to the arrest
[or], prosecution, CONVICTION OR CONVICTIONS CONDI TI ONALLY SEALED. IN
THE CASE OF A CONVI CTI ON CONDI TI ONALLY SEALED, AN EMPLOYER, EXCEPT THOSE
PERSONS OR PUBLI C OR PRI VATE AGENCI ES WHO ARE MANDATED BY LAW TO FI NGER-
PRI NT | NDI VI DUALS AS PART OF A BACKGROUND CHECK AND PROSPECTI VE EMPLOY-
ERS OF CAREQ VERS UNDER SECTION ElIGHT HUNDRED THI RTY- SEVEN-N OF THE
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EXECUTI VE LAW MAY ONLY ASK WHETHER A PERSON HAS BEEN CONVICTED OF A
CRIME THAT HAS NOT BEEN CONDI TIONALLY SEALED. | N THE EVENT THAT AN
EMPLOYER ASKS AN UNLAWFUL QUESTI ON, THE PERSON SHALL ONLY HAVE TO REVEAL
THOSE CRI M NAL CONVI CTI ONS THAT HAVE NOT BEEN CONDI TI ONALLY SEALED.

S 4. Subdivision 16 of section 296 of the executive |aw, as anended by
chapter 639 of the laws of 2007, is amended to read as foll ows:

16. It shall be an unlawful discrimnatory practice, unless specif-
ically required or permtted by statute, for any person, agency, bureau,
corporation or association, including the state and any political subdi-
vision thereof, to nake any inquiry about, whether in any formof appli-
cation or otherwise, or to act wupon adversely to the individua
i nvolved, any arrest or crimnal accusation of such individual not then
pendi ng agai nst that individual which was followed by a term nation of
that crimnal action or proceeding in favor of such individual, as
defined in subdivision two of section 160.50 of the <crimnal procedure
law, or by a youthful offender adjudication, as defined in subdivision
one of section 720.35 of the crimnal procedure law, or by a conviction
for a violation seal ed pursuant to section 160.55 of the crimnal proce-
dure law OR ANY CONVI CTI ON OR CONVI CTI ONS THAT HAVE BEEN CONDI TI ONALLY
SEALED, AS DEFI NED I N SECTI ON 160. 65 OF THE CRI M NAL PROCEDURE LAW in

connection wth the |licensing, enploynent or providing of credit or
i nsurance to such individual; provided, however, that the provisions
hereof shall not apply to the licensing activities of governnental

bodies in relation to the regulation of guns, firearnms and other deadly
weapons or in relation to an application for enploynent as a police
of ficer or peace officer as those terns are defined in subdivisions
thirty-three and thirty-four of section 1.20 of the crimnal procedure
| aw; provided further that the provisions of this subdivision shall not
apply to an application for enploynent or nenbership in any | aw enforce-
ment agency with respect to any arrest or crimnal accusation which was
foll owed by a yout hful offender adjudication, as defined in subdivision
one of section 720.35 of the crimnal procedure |aw, or by a conviction
for a violation seal ed pursuant to section 160.55 of the crimnal proce-
dure | aw.
S 5. This act shall take effect on the ninetieth day after it shal

have becone a |l aw and shall apply to all convictions occurring prior to,
on, and after the effective date.



