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STATE OF NEW YORK

5439--A
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 13, 2009

Introduced by M of A LIFTON, CAHI LL, COCK, GALEF, GUNTHER, LUPARDO,
MAI SEL, M LLMAN, ROSENTHAL, WEI SENBERG PHEFFER, ROBI NSON, ESPAI LLAT,
JAFFEE, SCHROEDER -- Milti-Sponsored by -- M of A BENJAM N, BOYLAND,
CLARK, COLTON, EDDI NGTON, GABRYSZAK, GLICK, GOTTFRI ED, HOOPER, KOON,
MAYERSCHN, PERRY, REILLY, SEM NERI O, SWEENEY, TOMS -- read once and
referred to the Conmttee on Mental Health, Mental Retardation and
Devel opnental Disabilities -- commttee discharged, bill anended,
ordered reprinted as anmended and recommitted to said commttee

AN ACT to anmend the nental hygiene |aw, the social services |aw and the
education law, in relation to establishing a bill of rights for chil-
dren in residential care

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The nmental hygiene law is anended by adding a new section
33.19 to read as foll ows:

S 33.19 RIGHTS OF CH LDREN | N RESI DENTI AL CARE.

(A) IN ORDER TO ENSURE THAT CHI LDREN PLACED | N RESI DENTI AL PROGRANMS
OPERATED OR LI CENSED BY THE OFFI CE OF MENTAL HEALTH OR OFFI CE OF MENTAL
RETARDATI ON AND DEVELOPMENTAL DI SABI LI TI ES ARE ASSURED APPROPRI ATE CARE,
THE COW SSI ONER OF THE OFFI CE OF MENTAL HEALTH AND THE COWM SSI ONER OF
THE OFFI CE OF MENTAL RETARDATI ON AND DEVELOPMENTAL DI SABILITIES SHALL
PROMULGATE REGULATI ONS REGARDI NG RI GHTS OF SUCH CHI LDREN | N RESI DENTI AL
CARE. SUCH REGULATI ONS SHALL | NCLUDE, BUT NOT BE LIM TED TO

1. THE RIGHT TO A SAFE, NURTURI NG ENVI RONVENT FREE FROM ABUSE AND
M STREATMENT BY EMPLOYEES AND OTHER RESI DENTS OF THE FACI LI TY;

2. THE RIGHT TO AN | NDI VI DUALI ZED PLAN OF TREATMENT SERVI CES DESI GNED
W TH THE ACTI VE PARTI Cl PATION OF THE CHI LD, TO THE EXTENT PQCSSI BLE AND
CLI NI CALLY APPROPRI ATE, AND THE PARENT OR GUARDI AN;

3. THE RIGHT TO BE FREE FROM PHYSI CAL RESTRAI NT AND SECLUSI ON, EXCEPT
AS OTHERW SE AUTHORI ZED BY LAW OR REGULATION, PROVIDED, HOWEVER, NO

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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MECHANI CAL RESTRAINT OR SECLUSION MAY BE USED IF THE CHI LD IS UNDER
TWELVE YEARS OF AGE;

4. THE RIGHT TO SAFE MEDI CATI ON PRESCRI Bl NG PRACTI CES, | NCLUDI NG THE
PROVI SION OF | NFORMATI ON ABOUT MEDI CATIONS AND, SUBJECT TO THE
PROVI SIONS OF SUBDI VI SION (E) OF SECTION 33.21 OF THI S ARTI CLE, CONSENT
FOR PSYCHOTROPI C MEDI CATI ONS FROM THE PARENT OR GUARDI AN,

5. THE RIGHT TO COVWWUNI CATE THROUGH LETTERS, PHONE CALLS AND VISITS
W TH PARENT OR PARENTS, OTHER FAM LY MEMBERS, GUARDI ANS OR OTHER Sl GNI F-
| CANT | NDI VI DUALS, ABSENT LEGAL OR CLI NI CAL | MPEDI MENTS WHI CH MUST BE
DOCUMENTED | N THE CASE RECORD OF SUCH CHI LD,

6. THE RI GHT TO ACCESS MEANI NGFUL RECREATI ONAL ACTI VI TIES AND COMMUNI -
TY PROGRAMS | NCLUDI NG DAI LY QUTDOOR OR EXERCI SE ACTI VI TI ES UNLESS THERE
ARE LEGAL OR CLI NI CAL | MPEDI MENTS WHI CH SHALL BE DOCUMENTED I N THE CASE
RECORD OF THE CHI LD;

7. THE RI GHT TO EXPRESS GRI EVANCES, CONCERNS AND SUGGESTIONS AND TO
COVMUNI CATE W TH THE MENTAL HYd ENE LEGAL SERVI CE, COWM SSI ON ON QUALI TY
O CARE FOR THE MENTALLY DI SABLED, AND THE PROTECTI ON AND ADVOCACY
PROGRAMS ADM NI STERED BY SUCH COWM SSI ON W THOUT FEAR OF RETRI BUTI ON,;

8. THE RI GHT TO PARTI Cl PATE I N RELI G QUS ACTI VI TI ES; AND

9. THE RI GHT TO RECElI VE AN APPROPRI ATE EDUCATI ON | N THE LEAST RESTRI G-
TI VE ENVI RONVENT.

(B) THE FOREGO NG RI GHTS MAY NOT BE LI M TED AS A PUNI SHVENT, FOR THE
CONVENI ENCE OF STAFF, OR MADE CONTI NGENT AS PART OF A TREATMENT PLAN.
THE COVMM SSI ONERS AND FACI LI TY DI RECTOR OR CH EF ADM NI STRATI VE OFFI CER
OF ANY SUCH RESIDENTIAL PROGRAM SHALL ENSURE THAT CHI LDREN AND THEI R
PARENTS OR GUARDI ANS ARE | NFORMED OF SUCH RI GHTS.

S 2. The social services |law is anmended by addi ng a new section 462-c
to read as foll ows:

S 462-C. RICGHTS OF CHI LDREN I N RESI DENTI AL CARE. 1. | N ORDER TO ENSURE
THAT CHI LDREN PLACED |IN RESIDENTIAL PROGRAMS OPERATED, LI CENSED OR
CERTI FI ED BY THE OFFI CE OF CHI LDREN AND FAMLY SERVICES ARE ASSURED
APPROPRI ATE CARE, THE COWM SSI ONER OF SUCH OFFI CE SHALL PROMULGATE RULES
AND REGULATIONS REGARDING THE RIGHTS OF SUCH CHI LDREN | N RESI DENTI AL
CARE. SUCH REGULATI ONS SHALL | NCLUDE, BUT NOT BE LIM TED TO

(A) THE RIGHT TO A SAFE, NURTURI NG ENVI RONMVENT FREE FROM ABUSE AND
M STREATMENT BY EMPLOYEES AND OTHER RESI DENTS OF THE FACI LI TY;

(B) THE RIGHT TO AN | NDI VI DUALI ZED PLAN OF TREATMENT SERVI CES DESI GNED
WTH THE ACTIVE PARTI Cl PATION OF THE CHI LD, TO THE EXTENT POSSI BLE AND
CLI NI CALLY APPROPRI ATE, AND THE PARENT OR GUARDI AN;

(© THE RIGHT TO BE FREE FROM PHYSI CAL RESTRAI NT AND SECLUSI ON, EXCEPT
AS OTHERW SE AUTHORI ZED BY LAW OR REGULATION, PROVIDED, HOWEVER, NO
MECHANI CAL RESTRAINT OR SECLUSION MAY BE USED IF THE CHI LD IS UNDER
TWELVE YEARS OF AGE;

(D) THE RI GHT TO SAFE MEDI CATI ON PRESCRI BI NG PRACTI CES, | NCLUDI NG THE
PROVISION OF | NFORVATI ON ABOUT MEDI CATIONS AND, SUBJECT TO THE
PROVI SIONS OF SUBDI VI SION (E) OF SECTION 33.21 OF THE MENTAL HYd ENE
LAW CONSENT FOR PSYCHOTROPI C MEDI CATI ONS FROM THE PARENT OR GUARDI AN;

(E) THE RIGHT TO COWUNI CATE THROUGH LETTERS, PHONE CALLS AND VI SI TS
W TH PARENT OR PARENTS, OTHER FAM LY MEMBERS, GUARDI ANS OR OTHER Sl GNI F-
| CANT | NDI VI DUALS, ABSENT LEGAL OR CLI NI CAL | MPEDI MENTS WHICH MJST BE
DOCUMENTED | N THE CASE RECORD OF SUCH CHI LD;

(F) THE RIGHT TO ACCESS MEANI NGFUL RECREATI ONAL ACTI VI TI ES AND COWL-
NI TY PROGRAMS | NCLUDI NG DAILY OUTDOOR OR EXERCISE ACTIVITIES UNLESS
THERE ARE LEGAL OR CLI NI CAL | MPEDI MENTS WHI CH SHALL BE DOCUMENTED I N THE
CASE RECORD OF THE CHI LD;
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(G THE RIGHT TO EXPRESS GRI EVANCES, CONCERNS AND SUGGESTI ONS W THOUT
FEAR OF RETRI BUTI ON;

(H THE RI GHT TO PARTI Cl PATE I N RELI G QUS ACTI VI TIES; AND

(1) THE RIGHT TO RECEIVE AN APPROPRI ATE EDUCATION |IN THE LEAST
RESTRI CTI VE ENVI RONVENT.

2. THE FOREGO NG RI GHTS MAY NOT BE LIM TED AS A PUN SHVENT, FOR THE
CONVENI ENCE  OF STAFF, OR MADE CONTI NGENT AS PART OF A TREATMENT PLAN.
THE COWM SSI ONER OF THE OFFI CE OF CHI LDREN AND FAM LY SERVI CES AND CHI EF
ADM NI STRATI VE OFFI CER OF ANY SUCH RESI DENTI AL PROGRAM SHALL ENSURE THAT
CHI LDREN AND THEI R PARENTS OR GUARDI ANS ARE | NFORMVED OF SUCH RI GHTS.

S 3. The education law is anended by addi ng a new section 4411 to read
as foll ows:

S 4411. RIGHTS OF CHI LDREN I N RESI DENTI AL CARE. 1. I N ORDER TO ENSURE
THAT CHI LDREN PLACED | N RESI DENTI AL PROGRAMS OPERATED OR APPROVED BY THE
DEPARTMENT ARE ASSURED APPROPRI ATE CARE, THE COWM SSI ONER SHALL PROMUL-
GATE RULES AND REGULATI ONS REGARDING THE RIGHTS OF SUCH CHI LDREN IN
RESI DENTI AL CARE. SUCH REGULATI ONS SHALL | NCLUDE, BUT NOT BE LIM TED TO

A THE RIGHT TO A SAFE, NURTURI NG ENVI RONVENT FREE FROM ABUSE AND
M STREATMENT BY EMPLOYEES AND OTHER RESI DENTS OF THE FACI LI TY;

B. THE RI GHT TO AN | NDI VI DUALI ZED EDUCATI ON PROGRAM DESI GNED W TH THE
ACTI VE PARTI Cl PATION OF THE CHI LD, TO THE EXTENT PQGSSI BLE AND CLI NI CALLY
APPROPRI ATE, AND THE PARENT OR GUARDI AN;

C. THE RIGHT TO BE FREE FROM PHYSI CAL RESTRAI NT AND SECLUSI ON, EXCEPT
AS OTHERW SE AUTHORI ZED BY LAW OR REGULATION, PROVIDED, HOWEVER, NO
MECHANI CAL  RESTRAINT OR SECLUSION MAY BE USED IF THE CHI LD IS UNDER
TWELVE YEARS OF AGE;

D. THE RI GHT TO SAFE MEDI CATI ON PRESCRI BI NG PRACTI CES, | NCLUDING THE
PROVISION OF | NFORVATI ON ABOUT MEDI CATIONS AND, SUBJECT TO THE
PROVI SIONS OF SUBDI VI SION (E) OF SECTION 33.21 OF THE MENTAL HYd ENE
LAW CONSENT FOR PSYCHOTROPI C MEDI CATI ONS FROM THE PARENT OR GUARDI AN;

E. THE RIGAT TO COMMUNI CATE THROUGH LETTERS, PHONE CALLS AND VI SITS
W TH PARENT OR PARENTS, OTHER FAM LY MEMBERS, GUARDI ANS OR OTHER SI GNI F-
| CANT | NDI VI DUALS, ABSENT LEGAL OR CLI NI CAL | MPEDI MENTS WHICH MJST BE
DOCUMENTED | N THE CASE RECORD OF SUCH CHI LD,

F. THE RI GHT TO ACCESS MEANI NGFUL RECREATI ONAL ACTI VI TI ES AND COVMUNI -
TY PROGRAMS | NCLUDI NG DAI LY OUTDOOR OR EXERCI SE ACTI VI TI ES UNLESS THERE
ARE LEGAL OR CLI NI CAL | MPEDI MENTS WHI CH SHALL BE DOCUMENTED I N THE CASE
RECORD OF THE CHI LD;

G THE RICGHT TO EXPRESS GRI EVANCES, CONCERNS AND SUGGESTI ONS W THOUT
FEAR OF RETRI BUTI ON;

H. THE RI GHT TO PARTI Cl PATE I N RELI G QUS ACTI VI TI ES; AND

|. THE RI GHT TO RECEI VE AN APPROPRI ATE EDUCATI ON | N THE LEAST RESTRI C-
TI VE ENVI RONVENT.

2. THE FOREGO NG RI GHTS MAY NOT BE LIM TED AS A PUN SHVENT, FOR THE
CONVENI ENCE  OF STAFF, OR MADE CONTI NGENT AS PART OF AN | NDI VI DUALI ZED
EDUCATI ON PROGRAM THE COWM SSI ONER AND DI RECTOR OR CHI EF ADM NI STRATI VE
OFFI CER OF ANY SUCH RESI DENTI AL PROGRAM SHALL ENSURE THAT CHI LDREN AND
THEI R PARENTS OR GUARDI ANS ARE | NFORMED OF SUCH RI GHTS.

S 4. This act shall take effect January 1, 2010.



