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STATE OF NEW YORK

5438
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 13, 2009

Introduced by M of A KOON, FIELDS, PHEFFER, CAHILL -- Milti-Sponsored
by -- M of A GICK -- read once and referred to the Commttee on
Envi ronnent al Conservati on

AN ACT to anend the environnental conservation law, in relation to
bal | ast water managenent

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The legislature finds that some noni ndi genous speci es and
certain pathogens have the potential to cause economc, environmental
and health and safety danage to the state and that current efforts to
stop the introduction of nonindi genous species and certain pathogens
from shi ppi ng vessels do not adequately reduce the risk of new introduc-
tions into New York's waters. New York's interest in protecting the
health, safety and welfare of its citizens, its natural resources and
environnent is a legitimate local interest falling well within the
traditional police powers of the several states.

The | egi sl ature, however, recognizes the international ramfications
and the rapidly changing dinensions of this issue, as well as the diffi-
culty that any one state has in either legally or practically managi ng
this issue. However, congress, recoghizing that the states and the
federal governnent should work in concert on this issue, inserted into
the National I|ndigenous Species Act of 1996, 16 U.S.C. S 4701 et seqg., a
specific provision, at 16 U S.C. S4725, which disclainms congressiona
intent to preenpt states fromacting to control noni ndi genous speci es.
Acknow edgi ng the possible limts of state jurisdiction over interna-
tional waters, the legislature declares its support for the efforts of
the United States coast guard and international maritine organizations.
New York intends to conplenent the United States coast guard' s ball ast
wat er managenent program

S 2. Article 17 of the environnental conservation law is anended by
adding a newtitle 21 to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD02463- 01-9
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TI'TLE 21
BALLAST WATER MANAGEMENT

SECTI ON 17-2101. SHORT TI TLE.

17-2103. DEFI NI TI ONS.

17-2105. APPLI CATI ON.

17-2107. AUTHORI ZED BALLAST WATER DI SCHARCE.

17-2109. REPORTI NG AND SAMPLI NG REQUI REMENTS.

17-2111. VI OLATI ONS AND PENALTI ES.
S 17-2101. SHORT TI TLE.

TH'S TITLE SHALL BE KNOM AND MAY BE Cl TED AS THE " BALLAST WATER
MANAGEMENT ACT" .

S 17-2103. DEFI NI TI ONS.

AS USED IN THI' S TI TLE:

1. "BALLAST TANK" MEANS ANY TANK OR HOLD ON A VESSEL USED FOR CARRYI NG
BALLAST WATER, WHETHER OR NOT' THE TANK OR HOLD WAS DESIGNED FOR THAT
PURPOSE.

2. "BALLAST WATER' MEANS ANY WATER AND MATTER TAKEN ON BOARD A VESSEL
TO CONTROL OR MAI NTAIN TRIM DRAFT, STABILITY OR STRESS O THE VESSEL,
W THOUT REGARD TO THE MANNER IN VHICH I T | S CARRI ED.

3. "EMPTY/ REFI LL EXCHANGE" MEANS TO PUMP QUT UNTIL THE BALLAST TANK IS
EMPTY OR AS CLOSE TO EMPTY AS THE MASTER OR OPERATOR OF THE VESSEL
DETERM NES | S SAFE, THE BALLAST WATER TAKEN ON I N PORTS, ESTUARINE, OR
TERRI TORIAL WATERS, AND THEN REFILLI NG THE BALLAST TANK W TH OPEN SEA
WATERS.

4. "FLOW THROUGH EXCHANGE" MEANS TO FLUSH OUT BALLAST WATER BY PUWPI NG
I N M DOCEAN WATER AT THE BOTTOM OF THE BALLAST TANK AND CONTI NUOUSLY
OVERFLOW NG THE BALLAST TANK FROM THE TOP UNTI L THREE FULL VOLUMES OF
WATER HAVE BEEN CHANGED TO M NIM ZE THE NUMBER OF ORI G NAL ORGANI SM5
REVAI NI NG | N THE BALLAST TANK

5. "NONI NDI GENQUS SPECI ES" MEANS ANY SPECI ES OR OTHER VI ABLE Bl OLOG
| CAL MATERI AL THAT ENTERS AN ECOSYSTEM BEYOND | TS NATURAL RANGE.

6. "OPEN SEA EXCHANGE" MEANS AN EXCHANGE THAT OCCURS FIFTY OR MORE
NAUTI CAL M LES OFFSHORE. | F THE UNI TED STATES COAST GUARD REQUI RES A
VESSEL TO CONDUCT AN EXCHANCGE FURTHER OFFSHORE, THEN THAT DI STANCE IS
THE REQUI RED DI STANCE FOR PURPOSES OF COMPLI ANCE WTH THI' S TI TLE.

7. "RECOGNI ZED MARINE TRADE ASSCCI ATI ON' MEANS THOSE TRADE ASSCCI -
ATIONS | N THE STATE THAT PROMOTE | MPROVED BALLAST WATER MANAGEMENT PRAC-
TI CES BY EDUCATI NG THEIR MEMBERS ON THE PROVISIONS OF TH S TITLE,
PARTI CI PATING IN REG ONAL BALLAST WATER COCRDI NATI ON, ASSI STI NG THE
DEPARTMENT | N THE COLLECTI ON OF BALLAST WATER EXCHANGE FORMS5, AND THE
MONI TORI NG OF BALLAST WATER.

8. "SEDI MENT" MEANS ANY MATTER SETTLED OUT OF BALLAST WATER WTHI N A
VESSEL.

9. "UNTREATED BALLAST WATER' MEANS EXCHANGED OR UNEXCHANGED BALLAST
WATER THAT HAS NOT UNDERGONE TREATMENT.

10. "VESSEL" MEANS A SELF- PROPELLED SHI P I N COWERCE OF THREE HUNDRED
GRCSS TONS OR MORE.

11. "VOYAGE" MEANS ANY TRANSI T BY A VESSEL DESTI NED FOR ANY PORT |IN
THE STATE.

12. "WATERS OF THE STATE" SHALL HAVE THE SAME MEANI NG AS PROVI DED IN
SUBDI VI SION 2 OF SECTION 17-0105 OF THI S ARTI CLE.

S 17-2105. APPL| CATI ON.

1. TH'S TITLE SHALL APPLY TO ALL VESSELS CARRYI NG BALLAST WATER | NTO
THE WATERS OF THE STATE FROM A VOYACE, EXCEPT:

A A VESSEL OF THE UN TED STATES DEPARTMENT OF DEFENSE OR UNI TED
STATES COAST GUARD SUBJECT TO THE REQUI REMENTS OF SECTION 1103 OF THE
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NATI ONAL | NDI GENQUS SPECIES ACT OF 1996, OR ANY VESSEL OF THE ARMED
FORCES, AS DEFINED IN 33 U. S. C. SEC. 1322(A)(14), THAT IS SUBJECT TO THE
UNI FORM NATI ONAL DI SCHARGE STANDARDS FOR VESSELS OF THE ARMED FORCES
UNDER 33 U.S.C. SEC. 1322(N);

B. A VESSEL (1) THAT DI SCHARGES BALLAST WATER OR SEDI MENT ONLY AT THE
LOCATI ON WHERE THE BALLAST WATER OR SEDI MENT ORI G NATED, |IF THE BALLAST
WATER OR SEDI MENT DOES NOT M X W TH BALLAST WATER OR SEDI MENT FROM AREAS
OTHER THAN OPEN SEA WATERS; OR (I1) THAT DOES NOT DI SCHARGE BALLAST
WATER I N WATERS OF THE STATE;

C. A VESSEL TRAVERSI NG THE | NTERNAL WATERS OF THE STATE, (1) BOUND FOR
A PORT | N CANADA, AND NOT ENTERI NG OR DEPARTI NG A UNI TED STATES PORT, OR
(1'l) A VESSEL I N | NNOCENT PASSAGE, WHICH IS A VESSEL MERELY TRAVERSI NG
THE TERRI TORI AL SEA OF THE UNI TED STATES AND NOT ENTERI NG OR DEPARTI NG A
UNI TED STATES PORT, OR (I11) A VESSEL NOT NAVI GATI NG THE | NTERNAL WATERS
OF THE UNI TED STATES; OR

DD A CRUDE OL TANKER THAT DOES NOT EXCHANGE OR DI SCHARGE BALLAST
WATER I NTO THE WATERS OF THE STATE.

2. TH S TITLE SHALL NOT BE DEEMED TO AUTHORI ZE THE DI SCHARGE CF O L OR
NOXI QUS LI QUI D SUBSTANCES I N A MANNER PRCHI BI TED BY STATE, FEDERAL, OR
| NTERNATI ONAL LAWS OR REGULATI ONS. BALLAST WATER CONTAI NI NG O L, NOXI QUS
LI QUI D SUBSTANCES, OR ANY OTHER POLLUTANT SHALL BE DI SCHARGED | N ACCORD-
ANCE W TH THE APPL| CABLE REQUI REMENTS.

3. NOTHI NG IN TH' S TI TLE SHALL BE CONSTRUED TO RELI EVE THE MASTER OR
OPERATOR I N CHARGE OF A VESSEL OF THE RESPONSI BI LITY FOR ENSURI NG THE
SAFETY AND STABI LI TY OF THE VESSEL OR THE SAFETY OF THE CREW AND PASSEN-
GERS.

S 17-2107. AUTHORI ZED BALLAST WATER DI SCHARCE.

1. THE OANER OR OPERATOR | N CHARGE OF ANY VESSEL COVERED BY TH' S TI TLE
SHALL BE REQU RED TO ENSURE THAT THE VESSEL UNDER I TS OMNERSH P OR
CONTROL DCES NOT DI SCHARGE BALLAST WATER | NTO THE WATERS OF THE STATE
EXCEPT AS AUTHCORI ZED BY THI S SECTI ON.

A. DI SCHARGE OF BALLAST WATER | NTO WATERS OF THE STATE IS AUTHORI ZED
| F THE VESSEL HAS CONDUCTED AN OPEN SEA EXCHANGE OF BALLAST WATER A
VESSEL 1S EXEMPT FROM THI'S REQU REMENT |F (1) THE VESSEL'S MASTER
REASONABLY DETERM NES THAT SUCH A BALLAST WATER EXCHANGE OPERATI ON WLL
THREATEN THE SAFETY OF THE VESSEL OR THE VESSEL'S CREW OR PASSENGERS, OR
(1) DISCHARGE |IS NOT FEASIBLE DUE TO VESSEL DESI GN LI M TATI ONS OR
EQUI PMENT FAILURE. |IF A VESSEL RELIES ON THIS EXEMPTION, THEN |IT MNAY
DI SCHARGE BALLAST WATER |INTO WATERS OF THE STATE, SUBJECT TO THE
REQUI REMENTS OF TREATMENT UNDER PARAGRAPH B OF TH'S SUBDI VI SI ON  AND
SUBJECT TO SECTION 17-2109 OF TH' S TI TLE.

B. AFTER JULY FIRST, TWO THOUSAND ELEVEN, DI SCHARGE OF BALLAST WATER
| NTO WATERS OF THE STATE | S AUTHORI ZED ONLY | F THERE HAS BEEN AN OPEN
SEA EXCHANGE OR |F THE VESSEL HAS TREATED I TS BALLAST WATER TO MEET
STANDARDS SET BY THE DEPARTMENT. VWHEN WEATHER OR EXTRAORDI NARY Cl RCUM:
STANCES MAKE ACCESS TO TREATMENT UNSAFE TO THE VESSEL, CREW OR PASSEN-
GERS, THE MASTER OF A VESSEL MAY DELAY COWPLI ANCE WTH ANY TREATMENT
REQUI RED UNDER THI'S SUBDI VI SION UNTIL IT IS SAFE TO COVWLETE THE TREAT-
IVENT.

2. THE REQUI REMENTS OF THI S SECTI ON DO NOT APPLY TO A VESSEL DI SCHARG
| NG BALLAST WATER OR SEDI MENT THAT ORI G NATED SCLELY WTHI N THE WATERS
OF THE STATE.

S 17-2109. REPORTI NG AND SAVPLI NG REQUI REMENTS.

THE OMNER OR OPERATOR | N CHARGE OF ANY VESSEL COVERED BY THIS TITLE | S
REQUIRED TO ENSURE THAT THE VESSEL UNDER |TS OANERSH P OR CONTROL
COWPLI ES W TH THE REPORTI NG AND SAMPLI NG REQUI REMENTS OF THI S SECTI ON.
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1. VESSELS COVERED BY THI S TI TLE MJUST REPORT BALLAST WATER MANAGEMENT
I NFORVATI ON, | NCLUDI NG | NDI VI DUAL BALLAST TANK SAMPLE DATA FOR EACH
VOYAGE, TO THE DEPARTMENT USI NG BALLAST WATER MANAGEMENT FORMS THAT ARE
ACCEPTABLE TO THE UNI TED STATES COAST GUARD. THE FREQUENCY, MANNER, AND
FORM OF SUCH REPORTI NG SHALL BE ESTABLI SHED BY THE DEPARTMENT BY RULE.

2. ALL VESSELS COVERED BY THI' S TI TLE MJUST SUBM T NONI NDI GENOUS SPECI ES
BALLAST WATER MONI TORI NG DATA TO THE DEPARTMENT. THE MONI TORI NG SAMPL-
I NG TESTI NG PROTOCOLS, AND METHODS OF | DENTI FYI NG NONI NDI GENOQUS SPECI ES
I N BALLAST WATER SHALL BE DETERM NED BY THE DEPARTMENT BY RULE.

3. ALL DATA SUBM TTED TO THE DEPARTMENT UNDER SUBDI VI SION TWO OF THI S
SECTI ON SHALL ADHERE TO THE SAMPLI NG AND TESTI NG PROTOCOLS AS ADOPTED BY
THE DEPARTMENT.

4. THE DEPARTMENT SHALL ADOPT RULES TO | MPLEMENT THI'S SECTION. THE
RULES AND RECOMVENDATI ONS SHALL BE DEVELOPED I N CONSULTATI ON W TH THE
STATE DEPARTMENT OF HEALTH, REGULATED |NDUSTRIES AND  POTENTIALLY
AFFECTED PARTIES, |INCLUDING BUT NOT LIMTED TO SH PPl NG | NTERESTS,
PORTS, SHELLFI SH GROVNERS, FI SHERI ES, ENVI RONVENTAL | NTERESTS, | NTERESTED
Cl TI ZENS WHO HAVE KNOWLEDGE OF THE | SSUES, AND APPROPRI ATE GOVERNMENTAL
REPRESENTATI VES | NCLUDI NG THE UNI TED STATES COAST GUARD.

A.  THE DEPARTMENT SHALL SET STANDARDS FOR THE DI SCHARGE OF TREATED
BALLAST WATER | NTO THE WATERS OF THE STATE. SUCH STANDARDS SHALL ENSURE
THAT THE DI SCHARGE OF TREATED BALLAST WATER POSES M NI MAL RI SK OF | NTRG-
DUCI NG NONI NDI GENOUS SPECI ES. | N DEVELOPI NG SUCH STANDARDS THE DEPART-
MENT SHALL CONSI DER THE EXTENT TO VHICH THE REQUI REMENT |S TECHNCLOG
| CALLY AND PRACTI CALLY FEASI BLE. WHERE PRACTI CAL AND APPROPRI ATE, THE
STANDARDS SHALL BE COWPATI BLE W TH STANDARDS SET BY THE UN TED STATES
COAST GUARD AND SHALL BE DEVELOPED I N CONSULTATI ON W TH FEDERAL AND
STATE AGENCI ES TO ENSURE CONSI STENCY W TH THE FEDERAL CLEAN WATER ACT,
33 U S. C S 1251-1387.

B. THE DEPARTMENT SHALL ADOPT BALLAST WATER SAMPLI NG AND TESTI NG
PROTOCOLS FOR MONI TORI NG THE Bl OLOG CAL COVPONENTS OF BALLAST WATER THAT
MAY BE DI SCHARGED | NTO THE WATERS OF THE STATE UNDER THI S TI TLE. THE
SAMPLI NG AND TESTI NG PROTOCOLS MJST CONSI ST OF COST- EFFECTI VE, SCI ENTI F-
| CALLY VERI FI ABLE METHODS THAT, TO THE EXTENT PRACTI CABLE AND W THOUT
COWROM SING THE PURPOSES OF THIS TITLE, UTILIZE EASILY MEASURED
I NDI CES, THAT | NDI CATE THE POTENTI AL PRESENCE OF NONI NDI GENOQUS SPECI ES
OR PATHOGENI C SPECI ES. THE DEPARTMENT SHALL SPECI FY APPROPRI ATE QUALITY
ASSURANCE AND QUALI TY CONTRCL FOR THE SAMPLI NG AND TESTI NG PROTOCOLS.

5. THE DEPARTMENT SHALL UTI LI ZE MONI TORI NG DATA TO MONI TOR THE EFFEC
TI VENESS OF NATI ONAL AND | NTERNATI ONAL EFFORTS TO PREVENT THE | NTRODUC-
TION OF NON NDI GENQUS SPECI ES, TO EVALUATE THE RI SK OF NEW NONI NDI GE-
NOUS SPECI ES | NTRODUCTI ONS FROM THE DI SCHARGE OF BALLAST WATER, AND TO
EVALUATE THE ACCURACY OF BALLAST WATER EXCHANGE PRACTI CES.

6. THE DEPARTMENT SHALL CONSULT W TH FEDERAL AND STATE AGENCI ES, REGUJ-
LATED | NDUSTRIES AND POTENTIALLY AFFECTED PARTI ES | N CARRYI NG OQUT THE
PROVI SIONS OF THI' S SECTI ON. TO THE EXTENT PRACTI CABLE, THE DEPARTMENT
MAY DEVELOP PI LOT PRQJECTS TO ENCOURAGE THE DEVELOPMENT OF EQUI PMENT OR
METHODS TO TEST AND/ OR TREAT BALLAST WATER.

S 17-2111. VI OLATI ONS AND PENALTI ES.

1. EXCEPT AS LIM TED BY SUBDI VI SI ON TWO OR THREE OF THI S SECTI ON, THE
COMW SSI ONER  OR  THE COWMM SSI ONER' S DESI GNEE MAY | MPOSE A CI VI L PENALTY
OR WARNI NG FOR A VI OLATION OF THE REQUI REMENTS OF THIS TITLE ON THE
OMER OR OPERATOR |IN CHARGE OF A VESSEL WHO FAI LS TO COWPLY W TH THE
REQUI REMENTS | MPOSED UNDER SECTION 17-2109 OF THIS TITLE. THE PENALTY
SHALL NOT EXCEED FI VE THOUSAND DOLLARS FOR EACH VI OLATI ON. | N DETERM N-
I NG THE AMOUNT OF CIVIL PENALTY, THE DEPARTMENT SHALL CONSIDER |F THE
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VI OLATI ON WAS | NTENTI ONAL, NEGLI GENT, OR W THOUT ANY FAULT, AND SHALL
CONSI DER THE QUALI TY AND NATURE OF RI SKS CREATED BY THE VI OLATI ON. THE
OMER OR OPERATOR |IN CHARGE OF A VESSEL SUBJECT TO SUCH A PENALTY MAY
CONTEST THE DETERM NATI ON BY REQUESTI NG AN ADJUDI CATI VE PROCEEDI NG FROM
THE DEPARTMENT W THI N TVENTY DAYS OF THE | MPCSI TI ON OF ANY Cl VI L PENALTY
| MPOSED BY THE DEPARTMENT. ANY DETERM NATION NOT TIMELY CONTESTED IS
FINAL AND MAY BE REDUCED TO A JUDGVENT ENFORCEABLE | N ANY COURT W TH
JURI SDI CTI ON. | F THE DEPARTMENT PREVAI LS USI NG ANY JUDI CI AL PROCESS TO
COLLECT A PENALTY UNDER THI'S SECTIQN, THE DEPARTMENT SHALL ALSO BE
AWARDED | TS COSTS AND REASONABLE ATTORNEY' S FEES.

2. THE CIVIL PENALTY FOR A VICOLATION OF REPORTING REQUI REMENTS OF
SECTION 17-2109 OF THI'S TI TLE SHALL NOT EXCEED FlI VE HUNDRED DOLLARS PER
VI OLATI ON.

3. ANY OMER OR OPERATOR OR ANY MARI NE TRADE ASSOCI ATI ON WHO KNOW NG
LY, AND WTH |INTENT TO DECEIVE, FALSIFIES A BALLAST WATER MANAGEMENT
REPORT FORM | S LI ABLE FOR A CIVIL PENALTY IN AN AMOUNT NOT TO EXCEED
FI VE THOUSAND DOLLARS PER VI CLATION, | N ADDI TION TO ANY CRIM NAL LI ABI L-
| TY THAT MAY ATTACH TO THE FI LI NG OF FALSE DOCUMENTS.

S 3. This act shall take effect one year after it shall have becone a
| aw; provided that the departnent of environnmental conservation shall
promul gate any and all regul ations necessitated by this act within one
hundred ei ghty days after it shall have becone a | aw



