Co~NOUITR~hWNE

STATE OF NEW YORK

5293
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 11, 2009

Introduced by M of A MORELLE, ESPAILLAT, PERRY, P. RIVERA, GREENE,
PAULI N, CLARK, HOYT, AUBRY, CANESTRARI, BENJAMN, WEINSTEIN, ORTIZ,
CAHI LL, TOMS -- Milti-Sponsored by -- M of A ALFANO BOYLAND, BRAD-
LEY, BRENNAN, CHRI STENSEN, COOK, Del MONTE, DESTITO Dl AZ, GALEF,
A ANARI S, GOTTFRI ED, HEASTI E, KOON, MENENY, M LLMAN, O DONNELL, SCAR-
BOROUGH, WEPRIN, WRIGHT -- read once and referred to the Commttee on
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AN ACT to amend the executive law, in relation to the hearing of
conplaints by the division of human rights and the awardi ng of certain
fees and costs in such conplaints

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 297 of the executive |aw is amended by addi ng a new
subdivision 1-a to read as foll ows:

1-A. THE COW SSI ONER SHALL ESTABLI SH A COVPREHENSI VE MANAGEMENT AND
TRAI NI NG PLAN TO ASSURE COVPLAI NT PROCESSI NG W THI N THE TI ME CONSTRAI NTS
SET FORTH IN THI S SECTI ON. SUCH PLAN SHALL ASSURE THAT THE QUALITY OF
THE COWMPLAI NT PROCESSI NG | S NOT SACRI FI CED TO ACHI EVE TI MELY RESOLUTI ON.

THE COW SSI ONER SHALL PUBLI SH A PROPOSED MANAGEMENT PLAN W THI N ONE
YEAR OF THE EFFECTI VE DATE OF TH S SUBDI VI SI ON. SUCH PLAN SHALL BE
PUBLI SHED I N A MANNER CONSI STENT W TH THE PUBLI CATI ON REQUI REMENTS SET
FORTH | N THE STATE ADM NI STRATI VE PROCEDURE ACT. THE COVM SSI ONER SHALL
CONDUCT A PUBLI C HEARI NG ON THE PROPOSED FI NAL MANAGEMENT PLAN AT LEAST
FORTY-FI VE DAYS PRIOR TO THE PLAN S ENACTMENT. THE PLAN SHALL | NCLUDE,
BUT NOT BE LIMTED TO, THE FOLLOW NG

A. A COWREHENSI VE STAFFI NG PLAN SETTING FORTH THE NUMBER OF STAFF
NECESSARY | N EACH SECTI ON OF THE DI VI SI ON TO PROPERLY | NVESTI GATE, HEAR,
AND ElI THER ADJUDI CATE OR RESOLVE ON THE MERI TS ALL PENDI NG CASES W THI N
TWO YEARS OF THE EFFECTI VE DATE OF THI S SUBDI VI SI ON,

B. A COWPREHENSI VE STAFFI NG PLAN SETTI NG FORTH THE NUMBER OF STAFF
NECESSARY | N EACH SECTI ON OF THE DI VI SI ON TO PROPERLY | NVESTI GATE, HEAR,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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AND El THER ADJUDI CATE OR RESOLVE ON THE MERI TS ALL NEW COWPLAI NTS FI LED
W THI N THREE YEARS OF THE EFFECTI VE DATE OF TH S SUBDI VI SI ON;

C. A PRESERVATION OF EVIDENCE PLAN VWH CH PROTECTS THE | NTEGRI TY OF
COVPLAI NANT' S DOCUMENTARY AND W TNESS EVIDENCE |IN ALL CASES VWHERE A
COVPLAI NT HAS BEEN PENDI NG FOR TWD YEARS. SUCH PLAN SHALL | NCLUDE TAKI NG
DEPCSI TIONS OF W TNESSES, OBTAINING AND NAI NTAI NI NG ALL POTENTI ALLY
RELEVANT DOCUMENTS, AND TAKI NG A COVPREHENSI VE STATEMENT FROM COWVPLAI N-
ANT;

D. ESTABLI SHVENT OF AN OVBUDSPERSON TO WHOM ANY PERSON MAY FI LE A
GRI EVANCE THAT A CASE | S NOT BEI NG | NVESTI GATED PROPERLY OR THAT THE
PERSON | S NOT BEI NG TREATED APPROPRI ATELY. THE OVBUDSPERSON SHALL:

(1) BE AN ATTORNEY;

(1) BE APPO NTED AT THE LEVEL OF, AT LEAST, AN ASSI STANT COWMM SSI O\
ER

(1'1'1') BE MANDATED TO UNDERTAKE | MVEDI ATE | NVESTI GATI ON OF GRI EVANCES;

(1'V) HAVE THE AUTHORI TY TO REQUI RE REMEDI AL ACTI ON TO PROVPTLY RESCLVE
THE PROBLEM | F THE COVPLAI NT |'S WELL FOUNDED;, AND

(V) PROVI DE A REASONED WRI TTEN EXPLANATION TO THE GRIEVANT IF IT IS
DETERM NED THAT THE GRI EVANCE | S NOT WELL FOUNDED,

E. ESTABLI SHMENT OF A PERVANENT TRAI NI NG ADVI SORY COMM TTEE. THE FUNC-
TION OF THE TRAI NI NG ADVI SORY COW TTEE SHALL BE TO REVI EW ALL TRAI NI NG
MATERI AL AND PROCEDURES FOR | NVESTI GATORS, ATTORNEYS, ADM NI STRATI VE LAW
JUDGES, AND OTHER PROFESSI ONAL OR EXECUTI VE LEVEL STAFF AND TO MAKE
RECOMMENDATIONS TO | MPROVE THOSE PROCEDURES. THE COW SSI ONER SHALL
COVPLY W TH THE TRAI NI NG RECOMVENDATI ONS. THE COWM TTEE'S MEMBERSH P
SHALL BE COWPRI SED OF FOUR DESI GNEES APPO NTED BY THE COWM SSI ONER, FOUR
DESI GNEES APPO NTED BY THE TEMPORARY PRESI DENT OF THE SENATE, AND FOUR
DESI GNEES APPO NTED BY THE SPEAKER OF THE ASSEMBLY.

ALL NON- COWM SSI ONER DESI GNEES SHALL BE ATTORNEYS WHO HAVE PRACTI CED
OR TAUGHT IN THE FIELD OF DI SCRI M NATI ON LAW FOR AT LEAST TEN YEARS.
COW TTEE MEMBERS SHALL BE CHOSEN TO REFLECT A BALANCE OF COVPLAI NANT
AND RESPONDENT | NTERESTS. THE COW TTEE SHALL DESI GNATE THE CHAlI RPERSON
AND VICE CHAIRPERSON FROM AMONG I TS MEMBERS BY A MAJORI TY VOTE. THE
COMWM TTEE SHALL MEET AT LEAST QUARTERLY AND AT SUCH OTHER TIMES AS
CONVENED BY THE CHAI RPERSON. THE MEMBERS OF THE COWM TTEE SHALL RECEI VE
NO COWPENSATION FOR THEIR SERVI CES, BUT SHALL BE ALLOWED THEI R ACTUAL
AND NECESSARY EXPENSES | NCURRED | N THE PERFORMANCE OF THE DUTIES HERE-
UNDER; THE DI VI SI ON SHALL FULLY COOPERATE WTH THE COWM TTEE AND PROVI DE
RESOURCES THAT ARE REQUESTED BY THE COW TTEE TO CARRY QUT I TS MANDATE;

F. ESTABLI SHVENT OF A PROFESSIONAL MEDIATION UNT WH CH SHALL BE
COWPRI SED OF MEDI ATORS WHO HAVE AT LEAST FIVE YEARS OF NON-DIVISION
EXPERI ENCE | N DI SCRI M NATI ON MEDI ATI ON, WHO HAVE DEMONSTRATED SUCCESS I N
SUCH EFFORTS, AND WHO HAVE SUCCESSFULLY COWMPLETED DI SCRI M NATI ON MEDI -
ATI ON TRAI NI NG PROGRAMS;

G ESTABLI SHVENT OF A NO PROBABLE CAUSE REVIEWUNIT WHI CH SHALL: (1)
CONDUCT A SAWVPLE REVIEW OF NO LESS THAN FI FTEEN RANDOWLY SELECTED NO
PROBABLE CAUSE CASE FI LES PER YEAR FOR EACH | NVESTIGATOR; (11) REVIEW
ALL CASE FI LES OF AN | NVESTI GATOR, FOR THE PREVI QUS TWELVE MONTHS, VWHERE
A REVIEWER DETERM NES THAT, I N THE SAMPLE REVI EW THE | NVESTI GATOR HAD
ONE OR MORE FI LES SHOW NG SI GNI FI CANT | NVESTI GATI VE OR ANALYTI CAL  DEFI -
CIENCIES; (I111) TAKE REVMEDI AL ACTI ON TO CURE ANY DEFI Cl ENCI ES FOUND | N
REVI EVED FI LES I NCLUDI NG BUT NOT LIMTED TO A REMAND FOR FURTHER
| NVESTI GATION  OR DI RECTED FI NDI NG OF PROBABLE CAUSE; (1V) DI RECT COUN-
SELI NG AND REMEDI AL TRAI NI NG FOR | NVESTI GATORS AND THEIR SUPERVI SORS
WHERE MORE THAN ONE DEFICIENCY CASE IS | DENTIFIED WTH N ANY TWELVE
MONTH REVI EW PERI OD; (V) DETERM NE ALL APPEALS FROM NO PROBABLE CAUSE
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FINDINGS, |ISSUE A REASONED WRI TTEN FI NDI NG AND TAKE REMEDI AL ACTI ON
VHERE NECESSARY; (VI) MAI NTAI N COVWUTERI ZED RECORDS SHOW NG BY | NVESTI -
GATOR AND REQ ONAL OFFI CE, SUCH THI NGS AS HOW MANY CASES WERE REMANDED
FOR FURTHER | NVESTI GATI ON OR | SSUANCE OF A PROBABLE CAUSE AS A RESULT OF
BOTH THE REVIEW AND APPEAL PROCEDURES, THE NATURE OF THE DEFI Cl ENCI ES
FOUND, AND WHETHER REMEDI AL TRAI NI NG WAS REQUIRED;, AND (VII) PREPARE
MONTHLY, YEAR- TO-DATE, AND CUMJLATI VE REPORTS OF THE NO PROBABLE CAUSE
UNIT'S ACTIVITIES TO BE | NCLUDED | N THE MONTHLY REPORT ESTABLISHED |IN
PARAGRAPH H OF THI' S SUBDI VI SI ON

H.  ESTABLI SHVENT OF A MONTHLY STATI STI CAL AND MANAGEMENT REPORT WHI CH
| S POSTED ON THE DI VI SION S WEBSI TE. SUCH REPORT SHALL SET FORTH (1)
ALL CASE PROCESSI NG STATI STICAL DATA FOR THE MONTH AND YEAR- TO- DATE,
| NCLUDI NG BUT NOT LIMTED TO, NUMBER AND PERCENT OF PROBABLE AND NO
PROBABLE CAUSE FI NDI NGS AND NUMBER AND PERCENT OF COWVPLAI NANTS LOSI NG
AND PREVAI LI NG AFTER HEARING (I1) NEWDI VISION I NI TIATIVES; AND (I11)
| DENTI FI CATION OF PROBLEM AREAS AND PROPOSED ACTI ONS TO ADDRESS SUCH
PROBLEMS;

| . ESTABLI SHMENT OF AN ORDER REPORTING LINK ON THE DI VISION WEBSI TE
VHERE ALL COVMM SSI ONER S ORDERS ARE PUBLI SHED ON A MONTHLY BASI S.

S 2. Paragraph c of subdivision 4 of section 297 of the executive |aw,
as anended by chapter 166 of the |aws of 2000, is anended and a new
paragraph c-1 is added to read as foll ows:

c. Wthin one hundred ei ghty days after the commencenent of such hear-
ing, a determ nation shall be made and an order served as hereinafter
provided. If, upon all the evidence at the hearing, the conm ssioner
shall find that a respondent has engaged in any unlawful discrimnatory
practice as defined in this article, the conm ssioner shall state find-
i ngs of fact and shall issue and cause to be served on such respondent
an order, based on such findings and setting themforth, and including
such of the followi ng provisions as in the judgnent of the division wll
ef fectuate the purposes of this article: (i) requiring such respondent
to cease and desist fromsuch unlawful discrimnatory practice; (ii)
requiring such respondent to take such affirmative action, including
(but not I|imted to) hiring, reinstatenment or upgradi ng of enpl oyees,
with or without back pay, restoration to nenbership in any respondent
| abor organization, adm ssion to or participation in a guidance program
apprenticeship training program on-the-job training program or other
occupational training or retraining program the extension of full,
equal and unsegregated acconmodati ons, advantages, facilities and privi-
leges to all persons, granting the credit which was the subject of any
conpl ai nt, evaluating applicants for nmenbership in a place of accomo-
dation wthout discrimnation based on race, creed, color, nationa
origin, sex, disability or marital status, and wthout retaliation or
di scrim nation based on opposition to practices forbidden by this arti-
cle or filing a conplaint, testifying or assisting in any proceeding
under this article; (iii) awardi ng of conpensatory danmages AND REASON-
ABLE ATTORNEYS' FEES AND COSTS, | NCLUDI NG EXPERT W TNESS FEES to the
person aggrieved by such practice; (iv) awarding of punitive damages, in
cases of housing discrimnation only, in an anobunt not to exceed ten
t housand dollars, to the person aggrieved by such practice; (v) requir-
ing paynent to the state of profits obtained by a respondent through the
comm ssion of unlawful discrimnatory acts described in subdivision
three-b of section two hundred ninety-six of this article; and (vi)
assessing civil fines and penalties, in cases of housing discrimnation
only, in an amount not to exceed fifty thousand dollars, to be paid to
the state by a respondent found to have commtted an unlawful discrim -
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natory act, or not to exceed one hundred thousand dollars to be paid to
the state by a respondent found to have commtted an unlawful discrim -
natory act which is found to be wllful, wanton or nmalicious; (vii)
requiring a report of the nanner of conpliance. [If, upon all the
evi dence, the conm ssioner shall find that a respondent has not engaged
in any such wunlawful discrimnatory practice, he or she shall state
findings of fact and shall issue and cause to be served on the conpl ai n-
ant an order based on such findings and setting them forth dismssing
the said conplaint as to such respondent. A copy of each order issued by
the comm ssioner shall be delivered in all cases to the attorney gener-
al, the secretary of state, if he or she has issued a license to the
respondent, and such other public officers as the division deens proper,
and if any such order issued by the comm ssioner concerns a regul ated
creditor, the conm ssioner shall forward a copy of any such order to the
superintendent. A copy of any conplaint filed agai nst any respondent who
has previously entered into a conciliation agreenent pursuant to para-
graph a of subdivision three of this section or as to whom an order of
the division has previously been entered pursuant to this paragraph
shall be delivered to the attorney general, to the secretary of state if
he or she has issued a |license to the respondent and to such other
public officers as the division deens proper, and if any such respondent
is a regulated creditor, the conm ssioner shall forward a copy of any
such conplaint to the superintendent.

C-1. |INTEREST SHALL BE RECOVERED UPON A SUM AWARDED BECAUSE OF UNLAW
FUL DI SCRI M NATORY PRACTI CES UNDER THI S ARTI CLE

S 3. Subdivision 9 of section 297 of the executive | aw, as anended by
section 16 of part D of chapter 405 of the |aws of 1999, is anended to
read as foll ows:

9. A Any person claimng to be aggrieved by an unlawful discrim nato-
ry practice shall have a cause of action in any court of appropriate
jurisdiction for damages, | NCLUDI NG COVWPENSATORY AND PUNI Tl VE DAMAGES
AND UPON PREVAI LI NG SHALL RECOVER REASONABLE ATTORNEYS' FEES AND COSTS
| NCLUDI NG EXPERT W TNESS FEES, IN THE ACTION including, in cases of
housing discrimnation only, punitive danages, and such other renedies
as may be appropriate, including any civil fines and penalties provided
in subdivision four of this section, unless such person had filed a
conpl ai nt hereunder or with any |local comm ssion on human rights, or
with the superintendent pursuant to the provisions of section two
hundred ni nety-six-a of this [chapter, provided that,] ARTICLE, HOAEVER
where the division has disnissed such conplaint on the grounds of admi n-
istrative conveni ence, on the grounds of untineliness, or on the grounds
that the election of renmedies is annulled, such person shall rmintain
all rights to bring suit as if no conplaint had been filed with the
division. At any time prior to a hearing before a hearing examner, a
person who has a conplaint pending at the division may request that the
di vision dism ss the conplaint and annul his or her election of renedies
so that the human rights law claimmy be pursued in court, and the
di vision my, upon such request, dismss the conplaint on the grounds
that such person's election of an admnistrative remedy is annulled.
Not wi t hst andi ng subdi vi sion (a) of section two hundred four of the civil
practice law and rules, if a conplaint is so annulled by the division,
upon the request of the party bringing such conplaint before the divi-
sion, such party's rights to bring such cause of action before a court
of appropriate jurisdiction shall be limted by the statute of Ilimta-
tions in effect in such court at the tinme the conplaint was initially
filed with the division. Any party to a housing discrimnation conplaint
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shall have the right within twenty days following a determnation of
probabl e cause pursuant to subdivision two of this section to elect to
have an action commenced in a civil court, and an attorney representing
the division of human rights will be appointed to present the conpl aint
in court, or, with the <consent of the division, the case my be
presented by conplainant's attorney. A conplaint filed by the equa
enpl oynment opportunity comm ssion to conply with the requirenents of 42
USC 2000e-5(c) and 42 USC 12117(a) and 29 USC 633(b) shall not consti -
tute the filing of a conplaint within the meaning of this subdivision.
No person who has initiated any action in a court of conpetent jurisdic-
tion or who has an action pendi ng before any STATE adm ni strative agency
under any other law of the state based upon an act which would be an
unl awful discrimnatory practice under this article, may file a
conplaint with respect to the sane grievance under this section or under
section two hundred ninety-six-a of this article.

B. ANY PARTY MAY DEMAND A TRI AL BY JURY

C. I NTEREST SHALL BE RECOVERED UPON A SUM AWARDED BECAUSE OF UNLAWFUL
DI SCRI M NATORY PRACTI CES UNDER THI S ARTI CLE

S 4. This act shall take effect on June 1, 2011; provided, however,
that effective i Mmediately, the addition, anendnent and/or repeal of any
rule or regul ation necessary for the inplenentation of this act on its
effective date are authorized and directed to be nade and conpl eted on
or before such effective date.



