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STATE OF NEW YORK

5213
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 11, 2009

Introduced by M of A LENTOL, BOYLAND, PEOPLES -- read once and
referred to the Commttee on Codes

AN ACT to anend the crimnal procedure law, in relation to the el ectron-
ic recording of interrogations

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The <crimnal procedure law is amended by adding a new
section 60.47 to read as foll ows:

S 60.47 RULES OF EVI DENCE; ELECTRONI C RECORDI NG OF STATEMENTS OF DEFEND-
ANTS.

1. DEFINITIONS. AS USED IN THI S SECTI ON:

(A) "ELECTRONI C RECORDI NG' MEANS A CONTEMPORANEQUS VIDEO AND AUDI O
RECORDI NG OR WHERE VI DEO RECORDI NG | S | MPRACTI CABLE, A CONTEMPORANEQUS
AUDI O RECORDI NG.

(B) "CUSTODI AL | NTERROGATI ON' MEANS ANY | NTERROGATION WHICH IS
CONDUCTED |IN A PLACE OF DETENTI ON AND DURI NG WHI CH A REASONABLE PERSON
IN THE SUBJECT' S PCSI TI ON WOULD CONSI DER HI MSELF OR HERSELF TO BE |IN
CUSTODY.

(©) "PLACE OF DETENTI ON' MEANS A POLI CE STATI ON, CORRECTI ONAL FACI LI -
TY, HOLDI NG FACI LI TY FOR PRI SONERS, OR OTHER GOVERNMENT FACI LITY WHERE
PERSONS ARE HELD | N DETENTI ON | N CONNECTI ON W TH CRI M NAL CHARGES WH CH
HAVE BEEN OR MAY BE FI LED AGAI NST THEM

2. DURI NG THE PROSECUTION OF A FELONY, AN ORAL, WRITTEN, OR SIGN
LANGUAGE STATEMENT OF A DEFENDANT MADE DURI NG A CUSTODI AL | NTERROGATI ON
SHALL BE PRESUMED | NADM SSI BLE AS EVI DENCE AGAINST A DEFENDANT IN A
CRI M NAL PROCEEDI NG UNLESS AN ELECTRONI C RECORDI NG | S MADE OF THE CUSTO
DIAL | NTERROGATION IN |ITS ENTIRETY AND THE RECORDI NG | S SUBSTANTI ALLY
ACCURATE AND NOT | NTENTI ONALLY ALTERED.

3. | F THE COURT FI NDS THAT THE DEFENDANT WAS SUBJECTED TO A CUSTODI AL
| NTERROGATI ON I N VI OLATI ON OF SUBDI VI SION TWO OF THI S SECTI ON, THEN ANY
STATEMENTS MADE BY THE DEFENDANT FOLLOW NG THAT CUSTODI AL | NTERROGATI ON,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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EVEN |F OTHERWSE |IN COWPLIANCE WTH THI S SECTI ON, ARE ALSO PRESUMED
| NADM SSI BLE.

4. THE PEOPLE MAY REBUT A PRESUMPTI ON OF | NADM SSI Bl LI TY THROUGH CLEAR
AND CONVI NClI NG EVI DENCE THAT THE STATEMENT WAS BOTH VOLUNTARY AND RELI -
ABLE AND:

(A) EXI GENT Cl RCUMSTANCES EXI STED NECESSI TATI NG | NTERROGATION AT A
PLACE |IN A LOCATI ON OTHER THAN A PCLI CE STATI ON, CORRECTI ONAL FACI LI TY,
OR HOLDI NG FACILITY FOR PRISONERS AND WHERE THE REQUI SITE RECORDI NG
EQUI PMENT WAS NOT READI LY AVAI LABLE;

(B) THE ACCUSED REFUSED TO HAVE H S OR HER | NTERROGATI ON ELECTRON-
| CALLY RECORDED, AND THE REFUSAL | TSELF WAS ELECTRONI CALLY RECORDED; OR

(© THE FAI LURE TO ELECTRONI CALLY RECORD AN ENTI RE | NTERROGATI ON WAS
THE RESULT OF EQUI PMENT FAI LURE AND OBTAI NI NG REPLACEMENT EQUI PMENT WAS
NOT FEASI BLE.

5. NOTHING IN THI' S SECTI ON PRECLUDES THE ADM SSI ON OF:

(A) A STATEMENT MADE BY THE ACCUSED I N OPEN COURT AT H'S OR HER TRI AL,
BEFORE GRAND JURY, OR AT A PRELI M NARY HEARI NG,

(B) A SPONTANEQUS STATEMENT THAT IS NOT MADE | N RESPONSE TO | NTERRO
GATI ON;

(© A STATEMENT MADE AFTER QUESTI ONI NG THAT | S ROUTI NELY ASKED DURI NG
THE PROCESSI NG OF THE ARREST OF THE SUSPECT;

(D) A STATEMENT MADE DURING A CUSTODI AL | NTERROGATION THAT IS
CONDUCTED QUT- OF- STATE;

(E) A STATEMENT OBTAINED BY A FEDERAL LAW ENFORCEMENT OFFICER IN A
FEDERAL PLACE OF DETENTI ON;

(F) A STATEMENT G VEN AT A TIME WHEN THE | NTERROGATORS ARE UNAWARE
THAT A FELONY HAS I N FACT OCCURRED; OR

(G A STATEMENT, OTHERW SE | NADM SSI BLE UNDER THI S SECTI ON, THAT IS
USED ONLY FOR | MPEACHVENT AND NOT AS SUBSTANTI VE EVI DENCE.

6. THE PEOPLE SHALL NOT DESTROY OR ALTER ANY ELECTRONI C RECORDI NG MADE
OF A CUSTODI AL | NTERROGATION UNTIL SUCH TIME AS THE DEFENDANT' S
CONVI CTION FOR ANY OFFENSE RELATI NG TO THE | NTERROGATI ON IS FI NAL AND
ALL DI RECT AND HABEAS CORPUS APPEALS ARE EXHAUSTED, OR THE PROSECUTI ON
OF THAT OFFENSE | S BARRED BY LAW

S 2. This act shall take effect on the ninetieth day after it shall
have becone a |law, and shall apply to any crimnal proceeding comenced
on and after such date.



