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STATE OF NEW YORK

5198
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 11, 2009

Introduced by M of A BRODSKY -- read once and referred to the Comit -
tee on Energy

AN ACT to anend the public service law, in relation to service contracts
entered into by a regulated electric and gas utility

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings and intent. The enpl oyees of New York
state's electric and gas utilities provide a wide variety of essentia
services that enhance the quality of life for the people of this state.
It is the public policy of this state, expressed in the public service
law, that these services be provided in the nost reliable, cost effi-
cient, and effective manner, with the hi ghest possible standards and the
| east threat of corruption. This can best be achieved through the
enpl oyment of regulated utility enpl oyees who have a record of success-
ful, high quality, professional maintenance, clerical, and other techni-
cal work. Therefore, it is the intent of this legislature that profes-
sional, maintenance, clerical, and technical duties be perfornmed by
enpl oyees of a regulated utility unless, due to special and particular
ci rcunst ances, they nust be performed by a private contractor or unless
such duties have customarily and historically been performed by such
contractors.

S 2. Article 9 and sections 150, 151, 152, 153 and 154 of the public
service law, article 9 and sections 151, 152 and 154, as renunbered by
chapter 792 of the laws of 1930, are renunbered article 10 and sections
155 to 159, respectively, and a new article 9 is added to read as
fol | ows:

ARTI CLE 9
SUBCONTRACTI NG
SECTI ON 150. CONTRACTS FOR PROFESSI ONAL, MAI NTENANCE, CLERI CAL, OR TECH
NI CAL SERVI CES.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 150. CONTRACTS FOR PROFESSI ONAL, MAI NTENANCE, CLERI CAL, OR TECHN CAL
SERVICES. 1. AS USED IN TH S ARTICLE, THE FOLLOWN NG TERMS HAVE THE
FOLLOW NG MEANI NGS, UNLESS OTHERW SE SPECI FI ED:

(A)  "UTILITY" MEANS AN ELECTRI C CORPCRATI ON, A GAS CORPCRATI ON, OR AN
ELECTRI C AND GAS CORPORATI ON AS DEFI NED | N SECTI ON TWO OF TH S CHAPTER.

(B) "CONTRACT" MEANS AN ENFORCEABLE AGREEMENT, ENTERED |INTO BY A
CONTRACTOR AND THE UTILITY, WH CH EXCEEDS TWO HUNDRED FI FTY THOUSAND
DOLLARS. A SINGLE CONTRACT VHHCH IS DIVIDED | NIO SEPARATE CONTRACTS
SOLELY TO AVO D THE APPLI CATI ON OF THI S ARTI CLE SHALL BE DEEMED A SI NGLE
CONTRACT FOR PURPCSES OF THI S ARTI CLE.

(©) "CONTRACTOR' MEANS ANY PERSON, PARTNERSHI P, FI RM CORPORATI ON,
ASSCCI ATION, LIMTED LI ABILITY COWANY, OR OTHER ENTITY RENDERI NG OR
PROVI DI NG PROFESSI ONAL, MAI NTENANCE, CLERI CAL, OR TECHNI CAL SERVI CES
PURSUANT TO A CONTRACT W TH THE UTI LI TY.

(D) "SERVI CES' MEANS ANY PROFESSI ONAL, MAI NTENANCE, CLERI CAL, OR TECH
NI CAL SERVI CES CURRENTLY PERFORMED BY MEMBERS OF THE PROFESSI ONAL, MAI N-
TENANCE, CLERI CAL, AND TECHNI CAL BARGAINING UNIT OF THE UTILITY OR WH CH
COME WTH N THE SCOPE OF THE PROFESSI ONAL PRACTICE OF THE MEMBERS OF
SUCH BARGAI NI NG UNI T.

(E) "CHANGE ORDER' MEANS A WRI TTEN ORDER BY A UTILITY DI RECTI NG THE
CONTRACTOR TO MAKE CHANGES I N A CONTRACT.

(F) " CONTRACT MODI FI CATI ON' MEANS ANY WRI TTEN ALTERATI ON TO SPECI FI CA-
TIONS, DELI VERY PO NT, RATE OF DELI VERY, PERI OD OF PERFORMANCE, PRI CE,
QUALITY, OR OIHER PROVISIONS OF ANY CONTRACT ACCOWPLI SHED BY MJTUAL
ACTI ON OF THE PARTI ES TO THE CONTRACT.

2. GQUIDELINES FOR CONTRACTING FOR SERVICES. NO CONTRACT WTH A
CONTRACTOR FOR SERVICES SHALL BE ENTERED [INTO BY A UTILITY UNLESS
CONTRACTI NG FOR SUCH SERVI CES | S:

(A) COST EFFECTI VE WHEN COVPARED TO THE COST OF HAVING A UTILITY
PERFORM THE WORK; OR

(B) REQURED FOR A SHORT DURATION, MAKING IT I MPRACTI CAL TO HI RE
BARGAI NI NG UNI T EMPLOYEES TO PERFORM THE SERVI CE; OR

(© REQUI RED FOR SPECI AL EXPERTI SE NOT CURRENTLY AVAILABLE IN THE
BARGAI NI NG UNI'T; OR

(D) REQURED DUE TO AN URGENT NEED SUCH THAT THE DELAY I N H RI NG
EMPLOYEES WOULD FRUSTRATE THE PUBLI C | NTEREST; OR

(E) REQUI RED TO AVO D A CONFLI CT OF | NTEREST; OR

(F) OTHERW SE REQUI RED TO BE SO CONTRACTED, OR

(G I N COWLI ANCE WTH THE UTILITY' S AFFI RVATI VE ACTION EFFORTS AND
WLL NOI CAUSE THE UTILITY TO FAIL TO MEET I TS AFFI RVATI VE ACTI ON GOALS.
A CONTRACTOR MJST ALSO MEET OR EXCEED THE UTILITY' S GOALS FOR AFFI RVA-
TI'VE ACTION, OR

N COVPLI ANCE W TH THE REQUI REMENTS OF APPLI CABLE STATE, LOCAL,
AND FEDERAL LAW

3. IN DETERM NING I F A CONTRACT IS COST EFFECTI VE, THE UTI LI TY SHALL
PERFORM A COST BENEFI T ANALYSI S WHI CH SHALL EVALUATE, BUT NOT BE LI M TED
TO, THE FOLLOW NG FACTORS:

(A) REI MBURSEMENT FROM OTHER SOURCES;

(B) BOTH THE DI RECT AND | NDI RECT COSTS OF PERFORM NG THE WORK;

(© WHETHER OR NOT THE CONTRACTOR PROVI DES WAGES AND SUPPLEMENTS TO
I TS EMPLOYEES VWH CH ARE COWARABLE TO THOSE PAI D TO SI M LAR EMPLOYEES
PERFORM NG SI M LAR WORK | N THE GEOGRAPHI C AREA WVHERE THE WORK | S TO BE
PROVI DED. A CONTRACT MAY NOT BE CONSI DERED COST EFFECTI VE | F SUCH WAGES
AND SUPPLEMENTS ARE SUBSTANTI ALLY BELOW THOSE CUSTOVARILY PAID IN THE
AREA;

(D) THE QUALITY OF SERVI CE BEI NG PROVI DED.
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4. REVI EW OF CONTRACTS FOR SERVI CES. (A) PRI OR TO EXECUTI NG A CONTRACT
FOR SERVICES, A UTILITY SHALL PREPARE A SPECI FI C STATEMENT WH CH SETS
FORTH THE OBJECTIVE DATA SUPPORTING THE REASONS WHY THE PROPOSED
CONTRACT MEETS THE REQUI REMENTS SET FORTH IN SUBDIVISION TWO OF THI' S
SECTI ON.

(B) (1) PRIOR TO THE SCHEDULED AWARD OF A CONTRACT FOR SERVICES, A
UTI LI TY SHALL PROVI DE TO THE EMPLOYEE ORGANI ZATI ON THAT REPRESENTS UTI L-
| TY EMPLOYEES WHO WOULD OTHERW SE PERFORM SUCH SERVICES WTH COPIES OF
THE STATEMENT RENDERED PURSUANT TO PARAGRAPH (A) OF THI S SUBDI VI SI ON AND
THE PROPOSED CONTRACT SO THAT SUCH EMPLOYEE ORGANI ZATI ON SHALL HAVE AT
LEAST FI FTEEN DAYS TO OBJECT TO THE PROPOSED CONTRACT. AN EMPLOYEE
ORGANI ZATION WHI CH PROVIDES TI MELY WRI TTEN NOTI CE OF OBJECTI ON AND THE
REASONS THEREFOR SHALL, UNLESS THE UTI LI TY AGREES | N WRI TI NG TO W THDRAW
THE PROPOSED CONTRACT, BE PERM TTED TO BE HEARD BY THE COMM SSION ON I TS
OBJECTI ONS PRI OR TO THE AWARD OF THE CONTRACT. WTHIN FIFTEEN DAYS OF
RECEI PT OF ANY SUCH OBJECTIONS, THE COW SSI ON, AFTER CONSI DERI NG THE
OBJECTI ONS OF THE EMPLOYEE ORGANI ZATION, SHALL NOTIFY THE EMPLOYEE
ORGANI ZATI ON  WHETHER THE UTI LI TY WLL W THDRAW THE PROPOSED CONTRACT OR
ENTER | NTO THE CONTRACT. IF THE UTILITY DECIDES TO ENTER |INTO THE
CONTRACT, AND THE EMPLOYEE ORGANI ZATI ON STI LL BELI EVES THAT THE CONTRACT
IS IN VIOLATION OF THE GUI DELINES I N SUBDI VI SION TWO OF THI' S SECTI ON,
THE EMPLOYEE ORGANI ZATI ON MAY FORWARD | TS COVPLAINT TO THE COW SSI ON
WTH N FIVE DAYS OF RECEIPT OF THE COW SSI ON'S NOTI FI CATI ON. BEFORE
APPROVI NG SUCH CONTRACT, THE COWM SSION SHALL CONSIDER THE EMPLOYEE
ORGANI ZATION'S COWPLAI NT, AND SHALL NOT APPROVE SUCH CONTRACT IF IT
BELI EVES SUCH COWLAINT |S VALID. THE COW SSION SHALL NOTIFY THE
EMPLOYEE ORGANI ZATION OF | TS DECI SI ON TO El THER APPROVE OR DI SAPPROVE
THE CONTRACT. |F THE COW SSION APPROVES THE CONTRACT, THE EMPLOYEE
ORGANI ZATION, IF |IT HAS COWLIED WTH THE PROVI SIONS OF THI S SECTI ON,
SHALL HAVE THE RI GHT TO BRI NG A PROCEEDI NG PURSUANT TO ARTI CLE SEVENTY-
EIGHT OF THE CVIL PRACTICE LAW AND RULES TO DETERM NE WHETHER THE
APPROVAL WAS | N ACCORDANCE WTH THE PROVISIONS OF TH'S SECTI ON. I N
CARRYI NG QUT | TS DUTI ES UNDER THI' S SECTI ON, THE COWM SSI ON SHALL FORM AN
ADVI SORY BOARD, WHICH SHALL CONSIST OF REPRESENTATI VES OF THE STATE
GOVERNVENT, EMPLOYEE ORGANI ZATI ONS, AND THE PUBLI C.

(2) NOTW THSTANDI NG THE PROVI SI ONS CONTAI NED W THI N  SUBPARAGRAPH ONE
OF TH'S PARAGRAPH, THE EMPLOYEE ORGANI ZATI ON MAY BE PROVI DED LESS THAN
THE REQUI RED FI FTEEN DAYS TO OBJECT TO THE PROPOSED CONTRACT WHEN THE
CONTRACT | S REQUI RED TO RESPOND TO AN EMERGENCY AS DEFI NED | N PARAGRAPH
(D) OF SUBDI VI SION TWO OF THI' S SECTI ON.

5. CHANGE ORDERS AND CONTRACT MODI FI CATIONS. IF A UTILITY INTENDS TO
CHANGE, BY USE OF A CHANGE ORDER OR CONTRACT MODI FI CATI ON, A CONTRACT
FOR SERVI CES, AND SUCH CHANGE RESULTS IN CAUSING THE AMOUNT OF THE
CONTRACT TO EXCEED ONE HUNDRED TWENTY-FIVE PERCENT OF THE ORI G NAL
CONTRACT AMOUNT, THEN APPROVAL OF SUCH CHANGES SHALL BE SUBJECT TO THE
PROVI SI ONS OF SUBDI VI SI ON FOUR OF THI' S SECTI ON.

S 3. This act shall take effect on the first of April next succeeding
the date on which it shall have becone a | aw



