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Introduced by M of A BRODSKY -- Milti-Sponsored by -- M of A BREN
NAN, CANESTRARI, DINOW TZ, JOHN, SWEENEY -- read once and referred to
the Committee on Codes

AN ACT to amend the penal Ilaw and the crimnal procedure law, in
relation to life inprisonnment without parole for multiple or seria
rape offenders

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 60.05 of the penal |aw, as anended by chapter 410
of the laws of 1979, the section heading and subdivisions 2, 3, 4 and 5
as anmended by chapter 738 of the laws of 2004 and subdivision 1 as
anmended by chapter 7 of the laws of 2007, is amended to read as foll ows:
S 60.05 Authorized dispositions; other class A B, certain C and D fel o-

nies [and], nmultiple felony offenders, AND MITI PLE OR SERI AL
RAPE OFFENDERS

1. Applicability. Except as provided in section 60.04 of this article
governing the authorized dispositions applicable to felony offenses
defined in article two hundred twenty or two hundred twenty-one of this
chapter or in section 60.13 of this article governing the authorized
di spositions applicable to felony sex offenses defined in paragraph (a)
of subdivision one of section 70.80 of this title, this section shal
govern the dispositions authorized when a person is to be sentenced upon
a conviction of a class A felony, a class B felony or a class C, class D
or class E felony specified [herein, or] IN TH S SECTI ON, when a person
is to be sentenced upon a conviction of a felony as a nultiple felony
of fender, OR WHEN A PERSON IS TO BE SENTENCED UPON A CONVICTION OF A
FELONY AS A MULTI PLE OR SERI AL RAPE OFFENDER.

2. Cass A felony. Except as provided in subdivisions three and four
of section 70.06 of this chapter, every person convicted of a class A
felony nust be sentenced to inprisonnent in accordance with section
70.00 of this title, unless such person is convicted of mnurder in the
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first degree and is sentenced in accordance with section 60.06 of this
article.

3. Cass B felony. Except as provided in subdivision six OR SEVEN of
this section, every person convicted of a class B violent felony
of fense, as defined in subdivision one of section 70.02 of this title,
nmust be sentenced to inprisonnent in accordance with such section 70.02;
and, except as provided in subdivision six of this section, every person
convi cted of any other class B felony nust be sentenced to inprisonmnment
in accordance with section 70.00 of this title.

4. Certain class C felonies. Except as provided in subdivision sikx,
every person convicted of a class C violent felony offense, as defined
in subdivision one of section 70.02 of this title, nmust be sentenced to
i mprisonment in accordance with section 70.02 of this title; and, except
as provided in subdivision six of this section, every person convicted
of the class Cfelonies of: attenpt to comrit any of the class B fel o-
nies of bribery in the first degree as defined in section 200.04, bribe
receiving in the first degree as defined in section 200.12, conspiracy
in the second degree as defined in section 105.15, and crim nal m schief
in the first degree as defined in section 145.12; crimnal usury in the
first degree as defined in section 190.42, rewarding official msconduct
in the first degree as defined in section 200.22, receiving reward for
of ficial m sconduct in the first degree as defined in section 200.27,
attenpt to pronote prostitution in the first degree as defined in
section 230.32, pronoting prostitution in the second degree as defined
in section 230.30, OR arson in the third degree as defined in section
150. 10 of this chapter, nmust be sentenced to inprisonnent in accordance
with section 70.00 of this title.

5. Certain class D felonies. Except as provided in subdivision six of
this section, every person convicted of the class D felonies of assault
in the second degree as defined in section 120.05 or attenpt to conmt a
class C felony as defined in section 230.30 of this chapter, nust be
sentenced in accordance with section 70.00 or 85.00 of this title.

6. Multiple felony offender. [Wien] EXCEPT AS PROVIDED IN SUBDI VI SI ON
SEVEN, WHEN the court inposes sentence upon a second violent felony
of fender, as defined in section 70.04, or a second felony offender, as
defined in section 70.06, the court mnust inpose a sentence of inprison-
ment in accordance with section 70.04 or 70.06, as the case nmay be,
unless it inposes a sentence of inprisonment in accordance with section
70.08 or 70. 10.

7. MULTI PLE OR SERI AL RAPE OFFENDER. UPON THE CONVI CTI ON OF A MULTI PLE
OR SERI AL RAPE OFFENDER, AS DEFI NED I N SECTION 70. 09, THE COURT MAY, IN
| TS DI SCRETI ON, SENTENCE THE DEFENDANT TO LI FE | MPRI SONVENT W THOUT
PARCLE. NOTW THSTANDI NG ANY OTHER PROVISION OF LAW A DEFENDANT
SENTENCED TO LIFE | MPRI SONMENT W THOUT PAROLE SHALL NOT BE OR BECOVE
ELI G BLE FOR PAROLE, CONDI Tl ONAL RELEASE, PRESUMPTI VE RELEASE, OR UNCON
DI TI ONAL RELEASE. FOR PURPOCSES OF COWM TMENT AND CUSTODY, OTHER THAN
PARCLE, CONDI TI ONAL OR UNCONDI TI ONAL RELEASE, AND, SUCH SENTENCE SHALL
BE DEEMED TO BE AN | NDETERM NATE SENTENCE

8. Fines. Were the court inposes a sentence of inprisonnment in
accordance wth this section, the court also may inpose a fine author-
ized by article eighty, and, in such case the sentence shall be both
i mpri sonment and a fine.

S 2. Subdivision 1 of section 70.00 of the penal |aw, as anended by
section 36 of chapter 7 of the laws of 2007, is anended to read as
fol | ows:
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1. Indetermnate sentence. Except as provided in subdivisions four,
five [and], six AND SEVEN, of this section or section 70.80 of this
article, a sentence of inprisonnent for a felony, other than a felony
defined in article two hundred twenty or two hundred twenty-one of this
chapter, shall be an indeterm nate sentence. Wen such a sentence is
i nposed, the court shall inpose a maximnumtermin accordance wth the
provi sions of subdivision two of this section and the m ni mum peri od of
I mpri sonment shall be as provided in subdivision three of this section.

S 3. Subdivision 1 of section 70.00 of the penal law, as anended by
section 37 of chapter 7 of the laws of 2007, is anmended to read as
fol | ows:

1. Indeterm nate sentence. Except as provided in subdivisions four
[and], five AND SEVEN, of this section or section 70.80 of this article,
a sentence of inprisonnent for a felony, other than a felony defined in
article two hundred twenty or two hundred twenty-one of this chapter,
shall be an indeterm nate sentence. Wen such a sentence is inposed, the
court shall inpose a maxinumtermin accordance with the provisions of
subdi vision two of this section and the mnimum period of inprisonnment
shall be as provided in subdivision three of this section.

S 4. Section 70.00 of the penal law is anmended by adding a new subdi -
vision 7 to read as foll ows:

7. LIFE | MPRI SONVENT W THOUT PAROLE. WHEN A PERSON | S SENTENCED AS A
MULTI PLE OR SERI AL RAPE OFFENDER, AS DEFINED IN SECTION 70.09 OF TH' S
ARTI CLE, THE COURT MAY, IN ITS DI SCRETI ON, SENTENCE THE DEFENDANT TO
LIFE | MPRI SONVENT W THOUT PAROLE PURSUANT TO SECTION 60.05 OF TH' S
TI TLE.

S 5. Subdivision 2 of section 70.02 of the penal law is anended by
addi ng a new paragraph (d) to read as foll ows:

(D) NOTW THSTANDI NG THE FOREGO NG PROVI SIONS OF THI'S SUBDI VI SI ON, THE
SENTENCE | MPOSED UPON A PERSON WHO STANDS CONVICTED OF A MULTIPLE OR
SERIAL RAPE, AS DEFINED IN SECTION 70.09 OF THI' S ARTICLE, MAY, IN THE
DI SCRETI ON OF THE COURT, BE LI FE | MPRI SONVENT W THOUT PAROLE PURSUANT TO
SECTI ON 60.05 OF THI' S TI TLE.

S 6. Subdivision 1 of section 70.04 of the penal law, as added by
chapter 481 of the laws of 1978 and subparagraph (iii) of paragraph (b)
as anmended by chapter 471 of the laws of 1980, is anmended to read as
fol | ows:

1. Definition of second violent felony offender. EXCEPT AS PROVI DED
I N SECTION 70.09 OF TH S ARTI CLE

(a) A second violent felony offender is a person who stands convicted
of a violent felony offense as defined in subdivision one of section
70.02 after having previously been subjected to a predicate violent
felony conviction as defined in paragraph (b) of this subdivision.

(b) For the purpose of determ ning whether a prior conviction is a
predi cate violent felony conviction the following criteria shall apply:

(i) The conviction nmust have been in this state of a class A felony
(other than one defined in article two hundred twenty) or of a violent
felony of fense as defined in subdivision one of section 70.02, or of an
offense defined by the penal lawin effect prior to Septenber first,
ni net een hundred sixty-seven, which includes all of the essentia
el enents of any such felony, or in any other jurisdiction of an offense
whi ch includes all of the essential elenents of any such felony for
which a sentence to a termof inprisonnent in excess of one year or a
sentence of death was authorized and is authorized in this state irre-
spective of whether such sentence was inposed;
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(ii) Sentence upon such prior conviction nmust have been inposed before
commi ssion of the present felony;

(ii1) Suspended sentence, suspended execution of sentence, a sentence
of probation, a sentence of conditional discharge or of unconditiona
di scharge, and a sentence of certification to the care and custody of
t he di vision of substance abuse services, shall be deemed to be a
sent ence;

(iv) Except as provided in subparagraph (v) of this paragraph,
sent ence nmust have been inposed not nore than ten years before conm s-
sion of the felony of which the defendant presently stands convi cted;

(v) In calculating the ten year period under subparagraph (iv), any
period of time during which the person was incarcerated for any reason
between the tinme of comm ssion of the previous felony and the tine of
commi ssion of the present felony shall be excluded and such ten vyear
period shall be extended by a period or periods equal to the tinme served
under such incarceration;

(vi) An offense for which the defendant has been pardoned on the
ground of innocence shall not be deened a predicate violent felony
convi cti on.

S 7. The penal law is anended by adding a new section 70.09 to read as
fol | ows:

S 70. 09 SENTENCE OF LI FE | MPRI SONVENT W THOUT PARCLE FOR MULTI PLE OR
SERI AL RAPE OFFENDER

1. DEFINNTION OF MIULTIPLE OR SERIAL RAPE OFFENDER. A PERSON IS A
MULTI PLE OR SERI AL RAPE OFFENDER UPON CONVI CTI ON OF TWO OR MORE QUALI FY-
| NG CONVI CTI ONS OF VI OLATI ON OF SECTION 130.35 OF THI S CHAPTER A QUALI -
FYI NG CONVICTION IS ANY CONVICTION IN THI S STATE OF ANY ONE COUNT OF
VI OLATION OF SUCH SECTI ON 130. 35 REGARDLESS OF WHEN SUCH CONVICTION IS
HAD AND REGARDLESS OF WHETHER SUCH CONVI CTI ONS ARE HAD UPON THE SAME OR
DI FFERENT ACCUSATORY | NSTRUMENTS, AT THE SAME OR DI FFERENT TRI ALS, AT
THE SAME TI ME AS THE PRESENT CONVI CTI ON, OR ANY OTHER CONSI DERATI ONS. A
QUALI FYI NG CONVI CTION | S ALSO ANY CONVI CTI ON HAD UNDER THE PENAL LAW OF
THIS STATE IN EFFECT PRIOR TO SEPTEMBER FIRST, N NETEEN HUNDRED
SI XTY- SEVEN OR I N ANY OTHER JURI SDI CTI ON OF AN OFFENSE THAT | NCLUDES ALL
OF THE ESSENTIAL ELEMENTS OF SECTION 130.35 OF THI'S CHAPTER A
CONVI CTI ON FOR WHI CH THE DEFENDANT HAS BEEN PARDONED ON THE GROUNDS OF
| NNOCENCE SHALL NOT BE DEEMED A QUALI FYI NG CONVI CTI ON. WHENEVER | T
APPEARS THAT THE DEFENDANT HAS BEEN PREVI QUSLY SUBJECTED TO A QUALI FYI NG
CONVI CTI ON, | F THE DEFENDANT DOES NOT ADM T SUCH QUALI FYI NG CONVI CTI ON,
THE COURT MAY CONDUCT A HEARI NG ON SUCH | SSUE PURSUANT TO SECTI ON 400. 21
OF THE CRIM NAL PROCEDURE LAW

2. SENTENCE. A MULTI PLE OR SERI AL RAPE OFFENDER MAY, |IN THE DI SCRETI ON
OF THE COURT, BE SENTENCED TO LI FE | MPRI SONVENT W THOUT PAROLE PURSUANT
TO SECTION 60.05 OF THIS TI TLE

S 8. Subdivision 1 of section 70.08 of the penal Ilaw, as added by
chapter 481 of the laws of 1978, paragraph (a) as anended by chapter 107
of the I aws of 2006, is anended to read as foll ows:

1. Definition of persistent violent felony offender. EXCEPT AS
PROVI DED | N SECTION 70.09 OF THI S ARTI CLE

(a) A persistent violent felony offender is a person who stands
convicted of a violent felony offense as defined in subdivision one of
section 70.02 or the offense of predatory sexual assault as defined in
section 130.95 of this chapter or +the offense of predatory sexua
assault against a child as defined in section 130.96 of this chapter,
after having previously been subjected to two or nore predicate violent
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felony convictions as defined in paragraph (b) of subdivision one of
section 70.04 of this article.

(b) For the purpose of determ ning whether a person has two or nore
predi cate violent felony convictions, the criteria set forth in para-
graph (b) of subdivision one of section 70.04 shall apply.

S 9. Section 70.20 of the penal law is anmended by adding a new subdi -
vision 3-a to read as foll ows:

3-A. SENTENCE OF LI FE | MPRI SONVENT W THOUT PAROCLE. WHEN A SENTENCE OF
LI FE | MPRI SONVENT W THOUT PAROLE | S | MPOSED, THE COURT SHALL COWM T THE
DEFENDANT TO THE CUSTODY OF THE STATE DEPARTMENT OF CORRECTI ONAL
SERVI CES FOR THE REMAI NDER OF THE LI FE OF THE DEFENDANT.

S 10. Subdivision 3 of section 300.40 of the crimnal procedure |aw,
t he openi ng paragraph as anended by chapter 1 of the laws of 1995, s
amended to read as foll ows:

3. If amultiple count indictnent contains concurrent counts of nurder
in the first degree OR OF RAPE IN THE FI RST DEGREE, the court nust
submt every such count THEREOF. In any other case, if a nultiple count
i ndi ctment contains concurrent counts only, the court nust submt at
| east one such count, and may subnit nore than one as foll ows:

(a) Wth respect to non-inclusory concurrent counts, the court nmay in
its discretion submt one or nore or all thereof;

(b) Wth respect to inclusory concurrent counts, the court nust
submt the greatest or inclusive count and nay or nmust, wunder circum
stances prescribed in section 300.50 OF TH'S ARTICLE, also submt, but
in the alternative only, one or nore of the |esser included counts. A
verdict of guilty upon the greatest count submtted is deemed a di sm ss-
al of wevery lesser count submtted, but not an acquittal thereon. A
verdict of guilty upon a | esser count is deened an acquittal upon every
greater count submtted.

S 11. This act shall take effect on the first of Novenmber next
succeedi ng the date on which it shall have becone a |aw, provided that
the anendnents to subdivision 1 of section 70.00 of the penal |aw nade
by section two of this act shall be subject to the expiration and rever-
sion of such subdivision pursuant to subdivision d of section 74 of
chapter 3 of the laws of 1995, as anmended, when upon such date the
provi sions of section three of this act shall take effect.



