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STATE OF NEW YORK

4911
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 6, 2009

Introduced by M of A PHEFFER -- read once and referred to the Comit -
tee on Consuner Affairs and Protection

AN ACT to anend the general business law, in relation to the refund to a
consuner of noney froma used car dealership for failing to correct a
mal functi on or defect

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph 1 of subdivision ¢ of section 198-b of the gener-
al business |aw, as anended by chapter 444 of the laws of 1989, s
amended to read as foll ows:

1. If the dealer or his agent fails to correct a malfunction or defect
as required by the warranty specified in this section which substanti al -
ly inpairs the value of the used notor vehicle to the consunmer after a
reasonabl e period of time, the dealer shall accept return of the used
notor vehicle from the consuner and refund to the consuner the ful
purchase price, or in the case of a |lease contract all paynments nade
under the contract, including sales or conpensating use tax, |less AN
AMOUNT EQUAL TO TWENTY- FI VE CENTS PER M LE FOR EACH MLE IN EXCESS OF
THE M LEAGE APPLI CABLE TO THE VEH CLE CONTAINED IN SUBDIVISION B OF TH' S
SECTI ON THAT THE VEHI CLE HAS BEEN DRI VEN S| NCE THE CONSUMER PURCHASED OR
LEASED THE VEH CLE FROM THE DEALER, AND LESS a reasonabl e al |l owance for
any damage not attributable to normal wear or usage, and adjustnent for
any nodifications which either increase or decrease the market val ue of
the vehicle or of the Iease contract, and in the case of a |ease
contract, shall cancel all further paynments due fromthe consuner under
the | ease contract. In determ ning the purchase price to be refunded or
in determining all paynments nade under a | ease contract to be refunded,
the purchase price, or all paynents nmade under a | ease contract, shal
be deened equal to the sumof the actual cash difference paid for the
used notor vehicle, or for the lease contract, plus, iif the dealer
elects to not return any vehicles traded-in by the consuner, the whol e-
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sal e val ue of any such traded-in vehicles as |listed in the National Auto
Deal ers Associ ation Used Car Cuide, or such other guide as nay be speci -
fied in regulations promul gated by the conm ssioner of notor vehicles,
as adjusted for nileage, inprovenents, and any najor physical or nmechan-
ical defects in the traded-in vehicle at the time of trade-in. The deal -
er selling or leasing the wused notor vehicle shall deliver to the
consuner a witten notice including conspicuous |anguage indicating that
if the consumer should be entitled to a refund pursuant to this section,
the val ue of any vehicle traded-in by the consuner, if the dealer elects
to not return it to the consuner, for purposes of determ ning the anount
of such refund will be determined by reference to the National Auto
Deal ers Association Used Car Gui de whol esal e val ue, or such other guide
as may be approved by the comm ssioner of notor vehicles, as adjusted
for m | eage, inprovenents, and any maj or physical or mechani cal defects,
rather than the value Ilisted in the sales contract. Refunds shall be
made to the consunmer and lienholder, if any, as their interests my
appear on the records of ownership kept by the departnent of notor vehi-
cles. If the anount to be refunded to the lienholder will be insuffi-
cient to discharge the lien, the dealer shall notify the consuner in
witing by registered or certified nail that the consunmer has thirty
days to pay the |ienhol der the anmount which, together with the anopunt to
be refunded by the dealer, will be sufficient to discharge the lien. The
notice to the consumer shall contain conspicuous |anguage warning the
consuner that failure to pay such funds to the lienholder within thirty
days will termnate the dealer's obligation to provide a refund. If the
consuner fails to nake such paynment within thirty days, the deal er shal
have no further responsibility to provide a refund under this section.
Alternatively, the dealer nmay elect to offer to replace the used notor
vehicle wth a conparably priced vehicle, with such adjustnent in price
as the parties may agree to. The consuner shall not be obligated to
accept a replacenent vehicle, but my instead elect to receive the
refund provided under this section. It shall be an affirmative defense
to any clai munder this section that:

(a) The malfunction or defect does not substantially inpair such
val ue; or

(b) The mal function or defect is the result of abuse, neglect or
unr easonabl e nodi fications or alterations of the used notor vehicle.

S 2. Subparagraphs 5 and 6 of paragraph 1 of subdivision f of section
198-b of the general business |aw, as separately anmended by chapters 444
and 609 of the laws of 1989, are anended to read as foll ows:

5. If the same problem cannot be repaired after three or nore
attenpts, you are entitled to return the car and receive a refund of
your purchase price or of all paynents nade under your |ease contract,
and of sales tax and fees, mnus AN AMOUNT EQUAL TO TWENTY- FI VE CENTS
PER M LE FOR EACH M LE I N EXCESS OF THE M LEAGE APPLI CABLE TO THE VEHI -
CLE CONTAI NED ABOVE THAT THE VEH CLE HAS BEEN DRI VEN S| NCE THE CONSUMER
PURCHASED OR LEASED THE VEHI CLE FROM THE DEALER, AND LESS a reasonable
al l omance for any damage not attributable to nornal usage or wear, and,
in the case of a | ease contract, a cancellation of all further paynents
you are otherwi se required to nake under the | ease contract.

6. If your <car is out of service to repair a problemfor a total of
fifteen days or nore during the warranty period you are entitled to
return the car and receive a refund of your purchase price or of al
paynments nade under your |ease contract, and of sales tax and fees,
m nus AN AMOUNT EQUAL TO TWENTY-FIVE CENTS PER M LE FOR EACH M LE IN
EXCESS OF THE M LEAGE APPLI CABLE TO THE VEHI CLE CONTAI NED ABOVE THAT THE
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VEH CLE HAS BEEN DRI VEN SI NCE THE CONSUMER PURCHASED OR LEASED THE VEHI -
CLE FROM THE DEALER, AND LESS a reasonabl e all owance for any damage not
attributable to normal wusage or wear, and, in the case of a |ease
contract, a cancellation of all further paynents you are otherw se
required to make under the | ease contract.

S 3. This act shall take effect imediately.



