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STATE OF NEW YORK

4759
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 6, 2009

I ntroduced by M of A MORELLE, ORTIZ, SCH MM NGER -- Milti-Sponsored by
-- M of A COOK, Del MONTE -- read once and referred to the Commttee
on Corporations, Authorities and Conmm ssions

AN ACT to anend the general nmunicipal law and the highway law, in
relation to enacting the "broadband depl oynent act” and to provide for
the rapid deploynment of broadband tel ecommunications facilities and
infrastructure in this state

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. 1In 1996, the United States Congress
adopted the Tel econmuni cati ons Act of 1996, which addresses, in part,
the availability of state and local rights-of-way to tel ecommuni cations
providers. Cities, towns and villages in New York state have |ong been
responsi bl e for the acquisition, care, managenent and use of their high-
way, roads, streets, avenues and property under article 9 of the state
constitution and inplenmented by section 10 of the nunicipal hone rule
law and the statutes of |ocal governnent. Wil e municipal control over
rights-of-way is an essential conponent of rmunicipal hone rule in the
state of New York, the legislature nust also recognize the inportant
federal, state and local interests in facilitating the rapid deploynent
of conpetitive telecomunications facilities and infrastructure in this
state by prohibiting the undue restraint and regul ation of access to and
use of rights-of-way, easenents, or public places. Encouraging a
rational build-out of a state-of-the-art tel ecomunications infrastruc-
ture will ensure that every person has access to broadband informtion
net wor ks, inprove opportunities for econonm c devel opnent and the deliv-
ery of essential services including education and health care, encourage
the introduction of new services, the entry of new providers, and the
devel opnent of new technol ogi es.

S 2. Short title. This act shall be known as and nay be cited as the
"br oadband depl oynent act".

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 3. The general rmunicipal |aw is anmended by adding a new article 13-E

to read as foll ows:
ARTI CLE 13-E
BROADBAND DEPLOYMENT ACT

SECTI ON 300. DEFI NI Tl ONS.

301. GRANT OF FRANCH SE.

302. REGULATI ONS GOVERNI NG OCCUPATI ON OF RI GHTS- OF- WAY, EASE-

MENTS OR PUBLI C PLACES.

303. FEES.

304. CONFI DENTI AL BUSI NESS | NFORVMATI ON.

S 300. DEFINITIONS. WHERE USED IN THI S ARTICLE, THE FOLLOAN NG WORDS
AND PHRASES SHALL HAVE THE MEANI NGS SET FORTH IN THI S SECTI ON UNLESS THE
CONTEXT CLEARLY | NDI CATES OTHERW SE.

1. "MJUNI CI PALI TY" MEANS A CITY, TOM OR VILLAGE, OR SUBDI VI SI ONS THER-
ECF.

2.  "TELECOVWUNI CATI ONS PROVI DER' OR "PROVI DER' MEANS A PERSON OR AN
AFFI LI ATE OF THE PERSON EACH OF WHI CH FOR COVPENSATI ON PROVI DES | NTRA-
STATE, | NTERSTATE, OR | NTERNATI ONAL TELECOVMUNI CATI ONS SERVICES OR
DEPLOYS FACI LI TI ES USED DI RECTLY OR | NDI RECTLY I N THE PROVI SION OF SUCH
TELECOMMUNI CATI ONS SERVI CES.

3. "FRANCH SE' MEANS A FRANCHI SE, LICENSE, PERM T OR OTHER AUTHORI -
ZATI ON | SSUED BY A MUNI CI PALITY TO A TELECOVWUNI CATIONS PROVI DER FOR
ACCESS TO AND USE OF ANY RIGHTS- OF- WAY, EASEMENTS, OR PUBLI C PLACES
UNDER | TS CONTROL AND JURI SDI CTI ON.

4. "PERSON' MEANS AN | NDI VI DUAL, CORPORATI ON, PARTNERSHI P, ASSOCI -
ATI ON, GOVERNMENTAL ENTITY, OR ANY OTHER LEGAL ENTITY.

S 301. GRANT OF FRANCHI SE. 1. EXCEPT AS OTHERW SE PROVIDED IN THI S
ARTI CLE, A MUNI Cl PALI TY SHALL GRANT A FRANCHI SE FOR ACCESS TO AND THE
ONGO NG USE OF ALL RI GHTS- OF- WAY, EASEMENTS, AND PUBLI C PLACES UNDER I TS
CONTROL AND JURI SDI CTI ON TO TELECOVMUNI CATI ONS PROVI DERS. A PROVI DER S
RI GHT TO ACCESS AND USE A RI GHT- OF- WAY, EASEMENT, OR PUBLI C PLACE SHALL
NOT BE UNREASONABLY DEN ED, RESTRICTED, OR CONDI TI ONED BY A MUNI Cl -
PALI TY.

2. TH'S SECTION SHALL NOT LIMT A MUINICI PALITY'S RIGHT TO REVIEW AND
APPROVE A PROVIDER S ACCESS TO AND ONGO NG USE OF A RI GHT- OF- WAY, EASE-
MENT, OR PUBLIC PLACE OR LIMT THE MUNI Cl PALI TY' S AUTHORI TY TO PROTECT,
TO THE EXTENT NECESSARY, THE HEALTH, SAFETY, AND WELFARE OF THE PUBLI C,
PROVI DED THAT SUCH ACTI VI TI ES ARE COWVPETI Tl VELY NEUTRAL AND NONDI SCRI M -
NATORY AS TO ALL PROVI DERS, AND OTHERW SE COWLY W TH THE PROVI SIONS OF
TH S ARTI CLE.

3. A MINICIPALITY SHALL APPROVE OR DENY ACCESS UNDER TH S SECTI ON
W THI N SI XTY DAYS FROM THE DATE A PROVI DER FI LES AN APPLI CATION FOR A
FRANCHI SE FOR ACCESS TO A RI GHT- OF- WAY, EASEMENT, OR PUBLIC PLACE. |IF A
MUNI Cl PALI TY HAS NOT ACTED UPON SUCH APPLI CATION W THI N SI XTY DAYS OF
THE DATE OF SUCH APPLI CATI ON, HAS DENI ED SUCH APPLI CATI ON, OR HAS GRANT-
ED SUCH APPLI CATI ON ON CONDI TIONS THAT THE PROVIDER BELIEVES TO BE
UNLAWFUL UNDER THI' S ARTI CLE, THE PROVI DER SHALL HAVE THE RI GHT TO BRI NG
AN ACTI ON I N ANY STATE COURT OR AT THE NEW YORK PUBLIC SERVICE COW S-
SION TO DETERM NE WHETHER THE MUNI ClI PALI TY' S FAI LURE TO ACT, DENI AL OF
THE APPLI CATION, OR IMPCSI TION OF CONDITIONS IS CONSISTENT WTH TH'S
ARTI CLE. A MIN CPALITY MY REQU RE AS A CONDI TI ON OF THE FRANCHI SE
THAT A BOND BE POSTED BY THE PROVIDER, WH CH SHALL NOTI EXCEED THE
REASONABLE COST, TO ENSURE THAT THE RI GHT- OF- WAY, EASEMENT, OR PUBLIC
PLACE | S RESTORED TO I TS ORI G NAL CONDI TION | MMEDI ATELY PRIOR TO THE
PROVI DER S ACCESS AND USE.
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4. A MUNI Cl PALI TY SHALL NOT REQUI RE A FRANCHI SE OR CHARGE ANY FEE FOR
A TELECOVMUNI CATI ONS PROVI DER TO

(A) ACCESS OR USE THE RI GHTS- OF- WAY OR EASEMENTS OF OTHERS;

(B) ACCESS, USE, OR ACQUI RE THE FACI LI TIES OF OTHER PROVI DERS LAWFULLY
FRANCHI SED; OR

(© ACQUI RE TELECOVMUNI CATI ONS SERVI CES FROM ANOTHER PROVI DER.

S 302. REGULATI ONS GOVERNI NG OCCUPATI ON OF RI GHTS- OF- WAY, EASEMENTS OR
PUBLIC PLACES. 1. ANY RULES OR REGULATI ONS ADOPTED BY A MUNI Cl PALI TY
VWH CH GOVERN THE OCCUPATI ON OR USE OF | TS RI GHTS- OF- WAY, EASEMENTS, OR
PUBLI C PLACES BY TELECOMMUNI CATI ONS PROVI DERS, AND ANY CONDI TI ONS OF A
FRANCHI SE GRANTED UNDER SECTI ON THREE HUNDRED ONE OF THI'S ARTICLE OR
APPLI CATI ON  REQUI REMENTS FOR SUCH FRANCH SE, SHALL BE COVPETI Tl VELY
NEUTRAL AND NONDI SCRI M NATORY AS TO ALL PROVI DERS AND SHALL BE SPECI F-
| CALLY RELATED TO THE DI RECT AND DEMONSTRABLE EFFECTS OF | MPACTS RESULT-
ING FROM A PROVIDER S ACCESS TO, USAGE OF, OR PLACEMENT OF OR MAI NTE-
NANCE OF FACILITIES IN, ANY SUCH RIGHT-OFWAY, EASEMENT, OR PUBLIC
PLACE.

2. EXCEPT AS PROVIDED IN SUBDIVISION ONE OF THI S SECTION, A MJNI ClI -
PALI TY MAY NOT USE I TS AUTHORI TY OVER | TS RI GHTS- OF- WAY, EASEMENTS, OR
PUBLI C PLACES AS A BASI S FOR ASSERTI NG OR EXERCI SI NG REGULATORY CONTROL
OR JURI SDI CTI ON OVER A PROVI DER W TH RESPECT TO I TS BUSI NESS ACTI VI TI ES
I NCLUDI NG, BUT NOT LIMTED TGO, | TS OPERATI ONS, SYSTEMs5, QUALI FI CATI ONS,
SERVI CES, SERVI CE QUALITY, SERVICE TERRI TORY, AND RATES.

3. A TELECOMVMUNI CATI ONS PROVI DER S AGREEMENT TO, OR NEGOTI ATION OF, A
FRANCHI SE OR ANY CONDI TI ONS CONTAI NED THEREIN, SHALL NOT LIM T OR OTHER-
WSE BE DEEMED A WAl VER OF THE PROVIDER S ABI LI TY TO OBTAI N ADM NI STRA-
TI'VE OR JUDI Cl AL REVI EW OF THE FRANCH SE OR ANY CONDI TI ONS CONTAI NED
THEREI N.

4. A MINCPALITY NMNAY ONLY REQUI RE THE RELOCATI ON OF A TELECOVMUNI -
CATION PROVIDER S FACILITIES TO THE EXTENT NECESSARY TO PROTECT THE
PUBLI C SAFETY AND HEALTH, AND SUCH NEED SHALL BE SUPPORTED BY DEMONSTRA-
BLE EVIDENCE. A MINC PALITY SHALL NOI' REQU RE THE RELOCATI ON OF A
PROVI DER' S FACI LI TIES I N ORDER TO ACCOWODATE THE PROPCSED CONSTRUCTI ON
OR DEPLOYMENT OF ANOTHER TELECOVMUNI CATI ONS PROVI DER. ANY RELOCATI ON OF
FACI LI TI ES SHALL BE | MPCSED ON A COVPETI TI VELY NEUTRAL AND NONDI SCRI M -
NATCRY BASI S.

S 303. FEES. 1. ANY FEES OR ASSESSMENTS | MPOSED BY A MUNI Cl PALI TY FOR
A FRANCHI SE SHALL BE | MPOSED ON A NONDI SCRI M NATCRY AND COVPETI Tl VELY
NEUTRAL BASIS AND SHALL NOT EXCEED THE ACTUAL AND DI RECT COSTS TO THE
MUNI CI PALI TY I N GRANTI NG THE FRANCHI SE, OR THAT ARE NECESSARY TO PROTECT
THE PUBLI C HEALTH, SAFETY OR WELFARE BY RESTORING THE RI GHTS- O WAY,
EASEMENTS, OR PUBLIC PLACES USED BY A PROVI DER TO THE CONDI TI ON THAT
EXI STED | MMEDI ATELY PRIOR TO THE PROVIDER S USE. SUCH FEES MJST BE
DEMONSTRABLE AND MJST BE EQUI TABLE AMONG USERS OF THE RI GHTS- OF- WAY,
EASEMENTS, OR PUBLI C PLACES.

2. A MUNI ClI PALITY MAY NOT OTHERW SE LEVY ON A PROVI DER A FEE REQUI RE-
MENT FOR THE PROVI SI ON OF | N-KIND SERVI CES OR ANY OTHER CHARCE FOR OPER-
ATING AS A PROVIDER WTH N THE JURI SDI CTION OF THE MUNI Cl PALI TY OR
OTHERW SE RELATED TO USI NG I TS RI GHTS- OF- WAY, EASEMENTS, ROADS, H GHWAYS
OR PUBLI C PLACES, | NCLUDI NG ANY FEE BASED ON A PROVIDER S REVENUES OR
PROFI TS.

3. FEES AND COSTS ASSESSED BY A MJUNI CI PALITY SHALL BE REASONABLY
RELATED I N TI ME TO THE OCCURRENCE COF THE COSTS.

4. ANY TELECOWMUNI CATI ONS PROVI DER MAY APPLY TO A MINC PALITY TO
BRI NG AN EXI STI NG FRANCHI SE | NTO COVPLI ANCE W TH THI S ARTI CLE, OR AFTER
NI NETY DAYS SHALL HAVE THE RI GHT TO CHALLENGE SUCH FRANCHI SE, OR ANY



Co~NOoOUIT~hWNE

A 4759 4

TERMS OR CONDI TI ONS CONTAI NED THEREI'N, I N ANY STATE COURT OR AT THE NEW
YORK PUBLI C SERVI CE COVM SSI ON.

5. I N A SUCCESSFUL ADM NI STRATI VE OR JUDI Cl AL ACTI ON BY A TELECOVMMUNI -
CATI ONS PROVI DER AGAI NST A MUNI Cl PALI TY FOR A VI OLATION OF THI S ARTI CLE,
SUCH PROVI DER MAY RECOVER FROM THE MUNI Cl PALI TY COURT COSTS AND REASON-
ABLE ATTORNEY' S FEES AT TRI AL AND ON APPEAL.

S 304. CONFI DENTI AL BUSI NESS | NFORMATI ON. 1. ANY PROPRI ETARY CONFI DEN-
TI AL BUSI NESS | NFORMATI ON OBTAI NED FROM A TELECOVMUNI CATI ONS PROVI DER BY
A MUNI Cl PALI TY RELATI NG TO AN APPLI CATI ON FOR OR GRANT OF A FRANCHI SE IS
CONFI DENTI AL AND MAY NOT BE USED FOR ANY OTHER PURPGCSES, | NCLUDI NG  BUT
NOT LIMTED TO COWERCI AL OR COWPETI Tl VE PURPCSES, NOR MAY THE CONFI -
DENTI AL BUSI NESS | NFORVATI ON BE DI SCLOSED TO ANY THI RD PARTY.

2. FOR THE PURPCSES OF THI S EXEMPTI ON, " CONFI DENTI AL BUSI NESS | NFORMA-
TI ON' | NCLUDES ANY PROPRI ETARY OR OTHERW SE CONFI DENTI AL | NFORMVATI ON  OR
DOCUMENTATI ON, | NCLUDI NG MAPS, PLANS, BI LLI NG AND PAYMENT RECORDS, TRADE
SECRETS, OR OTHER | NFORMATI ON RELATI NG TO THE PROVI SI ON OF OR FACI LI TI ES
FOR COVMUNI CATI ONS SERVI CE THAT IS | NTENDED TO BE AND | S TREATED BY THE
COVPANY AS CONFI DENTIAL AND IS NOT OTFHERW SE PUBLICLY AVAILABLE AS
REQUESTED BY THE MUNI Cl PALI TY.

3. NOTHING IN TH'S SECTI ON EXPANDS THE | NFORMATI ON OR DOCUMENTATI ON
THAT A MUNI Cl PALI TY MAY PROPERLY REQUEST UNDER APPLI CABLE LAW PURSUANT
TO REGULATI ON OF | TS RI GHTS- OF- WAY.

S 4. The second undesignated paragraph of section 52 of the hi ghway
| aw, as anended by chapter 297 of the laws of 1972, is anmended to read
as foll ows:

The comm ssioner of transportation shall establish regul ations govern-
ing the issuance of highway work permts, including the fees to be
charged therefor, a system of deposits of noney or bonds guaranteeing
the performance of the work and requirenents of insurance to protect the
interests of the state during performance of the work pursuant to a
hi ghway work permt. Wth respect to driveway entrance pernits, the
regul ations shall take into consideration the prospective character of
t he devel opnent, the traffic which will be generated by the facility
within the reasonably foreseeable future, the design and frequency of
access to the facility, the effect of the facility wupon drainage as
related to existing drainage systens, the extent to which such facility
may inpair the safety and traffic carrying capacity of the existing
state hi ghway and any proposed i nprovenent thereto within the reasonably
foreseeable future, and any standards governi ng access, hon-access oOr
limted access which have been established by the departnent of trans-
portation. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW THE | SSUANCE OF A
WORK PERM T UNDER THI S SECTION BY THE COWM SSI ONER OR HI'S OR HER DULY
DESI GNATED AGENT TO A TELECOVMUNI CATI ONS PROVI DER AS DEFI NED BY SECTI ON
THREE HUNDRED OF THE GENERAL MUNI Cl PAL LAW THE TERMS OF SUCH PERM T,
THE APPLI CATI ON REQUI REMENTS FOR SUCH PERM T, FEES ASSOCI ATED W TH THE
| SSUANCE OF SUCH PERM T, OR ACTIVITIES UNDERTAKEN PURSUANT TO SUCH
PERM T, SHALL BE SUBJECT TO THE TERMS AND PROVI SI ONS APPLI CABLE TO MUNI -
Cl PALI TI ES UNDER ARTI CLE THI RTEEN- E OF THE GENERAL MUNI Cl PAL LAW

S 5. Section 136 of the highway |aw is anended by adding a new subdi-
vision 7 to read as foll ows:

7. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW THE | SSUANCE OF A WORK
PERM T UNDER THI S SECTI ON BY THE COUNTY SUPERI NTENDENT OR HI'S OR HER
DULY DESI GNATED AGENT TO A TELECOWUNI CATI ONS PROVI DER AS DEFI NED BY
SECTI ON THREE HUNDRED OF THE GENERAL MUNI Cl PAL LAW THE TERMS OF SUCH
PERM T, THE APPLI CATION REQUI REMENTS FOR SUCH PERM T, FEES ASSOCI ATED
W TH THE | SSUANCE OF SUCH PERM T, OR ACTI VI TI ES UNDERTAKEN PURSUANT TO
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1 SUCH PERM T, SHALL BE SUBJECT TO THE TERMS AND PROVI SI ONS APPLI CABLE TO
2 MUNI Cl PALI TI ES UNDER ARTI CLE THI RTEEN- E OF THE GENERAL MUNI Cl PAL LAW
3 S 6. This act shall take effect imediately.



