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STATE OF NEW YORK

4523
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 4, 2009

Introduced by M of A FITZPATRICK -- read once and referred to the
Committee on Housi ng

AN ACT to anend the private housing finance law, in relation to extend-
ing provisions relating to affordabl e housi ng devel opnent | oans to al
muni ci palities of the state of New York

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1150 of the private housing finance |law, as added
by chapter 639 of the laws of 1989, is anended to read as foll ows:

S 1150. Statenment of |egislative findings and purposes. It is hereby
found and declared that there exists in [the city of] New York STATE a
seriously inadequate supply of safe, sanitary and affordable dwelling
accommodat i ons for persons and famlies for whomthe ordinary operations
of private enterprise cannot provide such accommobdations. The |egisla-
ture further finds and declares that [the city of New York] ANY MJUNI Cl -
PALI TY should be permtted to assist the private sector in the devel op-
ment of dwelling accommopdations affordable to such persons through
establishnment of a programto provide nonies to make the construction of
dwel I i ng accommobdations nore affordable. It is recognized that currently
[the city of New York assists] MJIN Cl PALI TIES ASSI ST t he devel opnent of
such housing accommodations through the provisions of articles fifteen
and si xteen of the general nunicipal |aw which permt such assistance on
[city-owned] MJUNI CI PALLY-OMNED sites which are sold to private devel op-
ers or non-profit groups for construction of housing. It is intended
that [the city of New York] ANY MJUNCIPALITY also be authorized to
expend nonies to assist housing developnent on sites which are not
[city-owned] MJNI Cl PALLY- OANED. Accordingly, the Ilegislature enacts
this article to provide such authorization and to encourage the devel op-
ment of additional affordable dwelling accomobdati ons.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD03369- 02- 9



Co~NOoOUIT~hWNE

A. 4523 2

S 2. Subdivisions 1, 6 and 9 of section 1151 of the private housing
finance | aw, as added by chapter 639 of the |aws of 1989, are anended to
read as foll ows:

1. "Eligible site" shall mean any real property [in the city of New
York] WTHI N A MUNI Cl PALI TY whi ch the SUPERVI SI NG agency determnes to
be located in an area which is blighted or deteriorated or has a blight-
ing influence on the surrounding area or is in danger of becom ng a slum
or blighted area because of neighborhood conditions indicating an
inability or unwillingness of the private sector to invest in housing in
such area.

6. "Loan" shall nean a first nortgage | oan nade by a private |lender in
participation with [the city of New York] A MUNNCIPALITY to a sponsor
for the purpose of construction of an eligible project including a |oan
in which the portion of the | oan funded by the agency is represented by
a separate note and nortgage.

9. ["Agency"] "SUPERVI SI NG AGENCY" shall nean [the departnent of hous-
ing preservation and devel opnent of the city of New York or any succes-
sor thereto] ANY OFFI CER, BOARD, COWM SSI ON, DEPARTMENT, OR OTHER AGENCY
OF THE MUNI Cl PALI TY, OR THE AUTHORITY OR ANY OTHER PUBLIC AUTHORITY,
DESI GNATED BY THE LOCAL LEG SLATIVE BODY TO CARRY OQUT THE FUNCTI ONS
VESTED I N THE AGENCY UNDER THI S ARTI CLE OR DELEGATED TO THE ACENCY BY
THE LOCAL LEQ SLATIVE BODY IN ORDER TO CARRY OUT THE PURPOSES AND
PROVI SIONS OF THI S ARTI CLE; EXCEPT THAT IN THE CITY OF NEW YORK SHALL BE
THE DEPARTMENT OF HOUSI NG PRESERVATI ON AND DEVELOPMENT

S 3. Subdivisions 1, 2, 4, 5 6, 7, 8 10, 11, 12 and 13 of section
1152 of the private housing finance | aw, subdivisions 1, 5, 6, 7, 8, 10
and 11 as added by chapter 639 of the |laws of 1989, subdivision 2 as
anmended by chapter 567 of the laws of 1993, subdivision 4 as anended and
subdi vision 13 as added by chapter 241 of the |aws of 1998, subdi vision
12 as added by chapter 400 of the laws of 1994, and paragraph e of
subdivision 12 as anmended by chapter 118 of the laws of 2003, are
amended to read as foll ows:

1. Notwi thstanding the provisions of any general, special or |loca
law, one or nore private lenders and [the city of New York] A MJNI Cl -
PALI TY, acting through [the] |ITS SUPERVI SI NG agency shall have the power
to participate and invest in meking loans to sponsors for t he
construction of eligible projects. Such | oans may include such anmounts
as may be required for site acquisition. Each such participation |oan
shall be secured by a bond or note and single participating nortgage or
by separate bonds or notes and nortgages upon the eligible project. Such
bond or note and nortgage or bonds or notes or nortgages nmay contain
such other terns and provisions not inconsistent with the provisions of
this article as the SUPERVI SI NG agency nay deem necessary or desirable.

2. a. The portion of such |oan funded by the SUPERVI SI NG agency shal
not exceed an anmpunt equal to sixty percent of the actual total devel op-
ment cost of an eligible project. The SUPERVI SI NG agency may enter into
an agreenment with a private lender to deposit its share of a loan wth
the private |ender to be advanced by the private | ender. The portion of
the | oan funded by the SUPERVI SI NG agency may be equal to or subordinate
inlien to the portion of the |Ioan funded by the private | ender and my
contain such terms with respect to interest rate, if any, rate of anor-
tization of principal, if any, and tine of paynent of interest and prin-
ci pal as determ ned by the SUPERVI SI NG agency. The SUPERVI SI NG agency
may nmake provision either in the nortgage or nortgages or by separate
agreenent for the performance by the private | ender of such services as
are generally performed by a banking institution which itself holds a
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nortgage, including, without Ilimtation, construction |oan advances,
construction supervi si on, initiation of foreclosure proceedings,
procurenent of insurance, and all other matters in connection wth the
fi nancing, supervision, regulation and audit of any such |oan to any
such eligible project.

b. Notw t hstandi ng any inconsistent provision of this article, the
portion of such |oan funded by the SUPERVI SI NG agency may be one hundred
percent of the actual total devel opnent cost of an eligible project if
t he SUPERVI SI NG agency deternmines that private participation is infeasi-
bl e.

4. If the eligible project is to consist of one to four unit dwelling
accommodations or cooperative or condomnium units, the SUPERVI SI NG
agency's share of the loan nmay be converted after conpletion of
construction into nortgages on such dwel | ing acconmodati ons or condom n-
iumunits or financing statenments filed with respect to such cooperative
shares, provided such units or such cooperative shares are purchased by
persons of eligible inconme. Such nortgages may provide that they wll
automatically be reduced to zero over a period of continuous owner-occu-
pancy of the housing acconmodations assisted by such | oan. Notwith-
standi ng such provision as contained in such nortgage, the |oan shall be
reduced to zero only if, prior to or sinultaneously wth delivery of
such nortgage, the SUPERVI SI NG agency nmade a witten determ nation that
such reduction woul d be necessary to ensure the continued affordability
or economc viability of the eligible project. Such witten determ -
nation shall document the basis upon which the | oan was determ ned to be
eligible for evaporation. Such period of continuous owner-occupancy
shall not be less than fifteen years.

5. If the eligible project is to consist of one to four unit dwelling
accomodat i ons or cooperative or condomnium units, the SUPERVI SING
agency shall require that the dwelling units be offered only to bona

fide purchasers who intend to occupy a unit as their principal place of
resi dence; provided, however, that in the case of two to four unit
dwel I i ng accommobdati ons the bona fide purchaser may occupy only a single
unit as a principal place of residence. If the purchaser ceases to occu-
py the unit as a principal place of residence, the agency nmay provide
for recapture of all or a portion of the SUPERVI SI NG agency's share of
t he | oan.

6. If the eligible project is a rental project, the SUPERVI SING agen-
cy's share of the | oan may be converted after conpletion of construction
into a non-interest bearing, non-anortizing thirty year | oan payabl e at
the end of its term provided that such |loan shall be also payable out
of profits upon any sale or refinancing of the project prior to the end
of such thirty year period. The sponsor or any subsequent owner or
owners of such a project shall agree to rent such units only to persons
of eligible incone for such thirty year period; and IFIN THE CdTY OF
NEW YORK: shall agree that all wunits shall be subject to the rent
stabilization | aw of nineteen hundred sixty-nine, as anended, for a
period of thirty years after initial occupancy, unless converted to a
cooperative or condom nium pursuant to subdivision eight of this
section. At the end of such period each unit shall continue to be
subject to such law thereafter until the first vacancy occurs at which
time the wunit shall be decontrolled. Initial rentals for all rental
units shall be set by the SUPERVI SI NG agency.

7. [I1f] INTHE CITY OF NEWYORK, IF the eligible project is a rental
project annual profits shall be limted to an anobunt set by the SUPER-
VI SI NG agency for as long as the loan is outstanding. Excess profits
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shall be wused to establish project reserves, provide capital inprove-
ments or reduce the principal anount of the SUPERVI SING agency's | oan,
as determ ned by the SUPERVI SI NG agency.

8. If the eligible project is a rental project, no conversion to a
cooperative or condom niumshall be permtted for a period of twenty
years after initial occupancy, and unless (i) the SUPERVI SI NG agency's
share of the loan is prepaid upon such conversion, (ii) the conversion
shall be done pursuant to section three hundred fifty-two-eeee of the
general business |law as a non-eviction plan, and (iii) apartnents occu-
pied by non-purchasing tenants continue to be subject to the rent
stabilization | aw of nineteen hundred sixty-nine as amended, wuntil the
occurrence of a vacancy.

10. Notwi thstanding the provisions of any general, special or |oca
| aw or charter, the SUPERVI SI NG agency shall have power, w thout solic-
iting conpeting bids, to contract with any sponsor or to make provi sion
in a loan for the construction or reconstruction of any site inprove-
nments located in the public right-of-way which are necessary for the
devel opnent of an eligible project. Such site inprovenents may i ncl ude,
but shall not be limted to, streets, sidewal ks, lighting fixtures, and
wat er and sewer |ines.

11. No loan shall be made pursuant to the provisions of this article
unl ess the SUPERVISING agency finds that: (a) the construction of the
eligible project does not directly displace current low and noderate
income residents of the eligible site; (b) the eligible project |ever-
ages private and other public investnent, if any, so as to reduce the
anmount of assistance provided pursuant to this article to the m ni nal
anmount which is necessary for construction of the eligible project; (c)
the eligible project wll be built by a private devel oper/buil der who
has agreed to limt its profit in accordance with a fornula satisfactory
to the SUPERVI SI NG agency; (d) the eligible project will provide assist-
ance to an area which is blighted or deteriorated or has a blighting
i nfluence on the surrounding area, or is in danger of becom ng a slum or
a blighted area because of nei ghborhood conditions indicating an inabil -

ity or wunwillingness of the private sector to cause the type of
construction for which a loan is to be provided; and (e) the eligible
project will nmake hone ownership or rental housing affordable to persons

who cannot presently afford the housing avail abl e based upon the ordi -
nary unai ded operation of private enterprise.

12. a. The SUPERVI SI NG agency may make non-interest bearing advances
to sponsors to defray the pre-devel opment costs of eligible projects in
accordance with the provisions of this chapter.

b. No such advances shall be nade unl ess the SUPERVI SI NG agency fi nds
that: (i) the sponsor proposes to finance the eligible project in whole
or in part by a loan granted pursuant to this article or that the
project, if otherwise financed, wll provide housing for persons or
famlies of |Iowinconme, and that such project is otherwi se consistent
with the purposes of this article; (ii) the project site is suitable,
there is a need for the housing type proposed in the area to be served
and the project is feasible; and (iii) it is reasonable to anticipate
that financing will be obtained and the SUPERVI SI NG agency nakes a fi nd-
ing to that effect.

c. No such advances nmay be nade to a sponsor unless such sponsor
enters into an agreenment with the SUPERVI SI NG agency whi ch provi des that
such sponsor shall be regulated with respect to rents, profits, divi-
dends and disposition of its property or franchise, in accordance wth
the provisions of this article.
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d. An advance granted pursuant to this section shall be used only to
defray the pre-devel opnment costs of eligible projects. For purposes of
this subdivision, the term pre-developnent costs shall include, but
shall not be limted to: the reasonabl e and necessary costs for plan-
ning, site preparation, devel opi ng architectural draw ngs and conducti ng
engi neering and environnental studies, but shall not include acquisition
of land or buildings, drainage and |I|andscaping of vacant |and,
construction of new buildings or the reconstruction or rehabilitation of
exi sting buil dings.

e. Each such advance shall be repaid in full to the SUPERVI SI NG agency
by the sponsor. Such repaynent shall be nade upon recei pt by the sponsor
or its successor in interest of the proceeds of its nortgage or
construction loan for the eligible project, unless the SUPERVI SI NG agen-
cy extends the period for the repaynent of such advances. In no event
shall the tine of repaynent be extended to a date |ater than the date of
final advance of funds pursuant to such nortgage or construction | oan.
Notwi t hstanding this paragraph, the SUPERVI SI NG agency nay reduce such
advance to zero over a period of continued conpliance with the SUPERVI S-
I NG agency's agreenent with the sponsor pursuant to paragraph c of this
subdivision if the SUPERVI SI NG agency has made a witten determ nation
that such reducti on woul d be necessary to ensure the continued afforda-
bility or economc viability of +the eligible project. Such witten
determination shall docunment the basis upon which the SUPERVI SING agen-
cy's non-interest bearing advance was determ ned eligible for evapo-
ration.

f. If the SUPERVI SI NG agency, in its discretion, determnes at any
time that nortgage or construction financing for the eligible project
may not be obtai ned, then all advances made to the sponsor pursuant to
this subdivision shall becone immediately due and payable upon the
demand of the SUPERVI SI NG agency.

13. If the eligible project is a rental project, the bond or note and
nortgage or bonds or notes or nortgages issued by the sponsor of any
eligible project to secure a participation loan nmay provide that the
city's portion of such |oan shall be reduced to zero commenci ng on the
fifteenth year after the execution of such bond or note and nortgage or
bonds or notes or nortgages, provided that, as of the date of any such
reduction, the eligible project has been and continues to be owned and
operated in a manner consistent with a regulatory agreenment with the
city. Notw thstandi ng such provision as contained in the bond or note
and nortgage or bonds or notes or nortgages, the | oan shall be reduced
to zero only if, prior to or simultaneously with delivery of such bond
or note and nortgage or bonds or notes or nortgages, the SUPERVI SI NG
agency nade a witten deternination that such reduction would be neces-
sary to ensure the continued affordability or economc viability of the
eligible project. Such witten determ nation shall docunent the basis
upon which the | oan was deternined to be eligible for evaporation.

S 4. Subdivision 2 of section 1152 of the private housing finance |aw,
as added by chapter 639 of +the laws of 1989, is anmended to read as
fol | ows:

2. The portion of such |oan funded by the SUPERVI SI NG agency shall not
exceed an anmpunt equal to sixty percent of the actual total devel opnment
cost of an eligible project. The SUPERVI SI NG agency nmay enter into an
agreenent with a private |l ender to deposit its share of a loan with the
private |ender to be advanced by the private | ender. The portion of the
| oan funded by the SUPERVI SI NG agency may be equal to or subordinate in
lien to the portion of the |oan funded by the private | ender and may
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contain such terns with respect to interest rate, if any, rate of anor-
tization of principal, if any, and tine of paynent of interest and prin-
cipal as determ ned by the SUPERVI SI NG agency. The SUPERVI SI NG agency
may nmake provision either in the nortgage or nortgages or by separate
agreenent for the performance by the private | ender of such services as
are generally performed by a banking institution which itself holds a
nortgage, including, without Ilimtation, construction |oan advances,
construction supervi si on, initiation of foreclosure proceedings,
procurenent of insurance, and all other matters in connection wth the
fi nanci ng, supervision, regulation and audit of any such |oan to any
such eligible project.

S 5. Section 1153 of the private housing finance law, as added by
chapter 639 of the laws of 1989, is amended to read as foll ows:

S 1153. General provisions. 1. The SUPERVI SI NG agency shall issue and
pronmul gate rules and regulations for the admnistration of this article.

2. If any clause, sentence, paragraph, section or part of this act
shall be adjudged by any court of conpetent jurisdiction to be invalid,
such [judgenent] JUDGVENT shall not affect, inpair or invalidate the
remai nder thereof, but shall be confined in its operation to the cl ause,
sentence, paragraph, section or part thereof directly involved in the
controversy in which such judgnment shall have been rendered.

S 6. This act shall take effect on the ninetieth day after it shal
have becone a | aw, provided, however, that the anmendnments to subdivision
2 of section 1152 of the private housing finance |aw, made by section
three of this act shall be subject to the expiration and reversion of
such subdivision pursuant to section 4 of chapter 567 of the | aws of
1993, as anended, when upon such date the provisions of section four of
this act shall take effect.



