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STATE OF NEW YORK

424
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

Introduced by M of A SEMNERIO -- read once and referred to the
Conmittee on Health

AN ACT to anend the public health law, in relation to enacting the fetal
pai n prevention act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 25 of the public health I aw is anmended by adding a

new title 1-C to read as foll ows:
TITLE I-C
FETAL PAI N PREVENTI ON ACT

SECTI ON 2518. SHORT TI TLE.

2518- A. DEFI NI TI ONS.

2518-B. FETAL PAI N | NFORVATI ON.

2518- C. FETAL PAI N PREVENTI ON.

2518- D EXCEPTI ONS.

2518- E. PENALTI ES AND REMEDI ES.

S 2518. SHORT TITLE. TH' S TI TLE SHALL BE KNOAN AND MAY BE CI TED AS THE
"FETAL PAI N PREVENTI ON ACT".

S 2518-A. DEFINITIONS. FOR PURPCSES OF THIS TI TLE THE FOLLON NG WORDS
SHALL HAVE THE FOLLOW NG MEANI NGS:

1. "ABORTION' MEANS AN ACT PERFORMED UPON A PREGNANT FEMALE BY A DULY
LI CENSED PHYSI Cl AN, WTH THE CONSENT OF THE PREGNANT FEMALE, WHETHER
DI RECTLY UPON HER BODY OR BY THE ADM NI STRATI NG TAKI NG OR PRESCRI PTI ON
OF DRUGS, OR I N ANY OTHER MANNER, W TH | NTENT TO TERM NATE HER PREGNANCY
AND W TH KNOALEDGE THAT THE ACT W LL, W TH REASONABLE LI KELI HOOD, CAUSE
THE DEATH OF THE FETUS.

2. "FETUS" MEANS A LIVING MEMBER OF THE HUVAN SPECI ES AT ANY STAGE OF
GESTATI ON WHO HAS NOT YET BEEN BORN.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 2518-B. FETAL PAIN | NFORVATION. 1. IF A PHYSICIAN WHO | S TO PERFORM
AN ABCRTI ON HAS REASON TO BELI EVE THAT THE PREGNANT FEMALE IS CARRYI NG A
FETUS OF TVENTY OR MORE WEEKS GESTATI ONAL AGE, THE PHYSI CI AN SHALL:

(A) ORALLY AND IN PERSON PROVI DE HER W TH | NFORVATI ON ON FETAL PAIN;
AND

(B) PERSONALLY G VE HER THE WRI TTEN MATERI AL W TH | NFORMATI ON ON FETAL
PAI'N THAT HAS BEEN PREPARED BY THE COWM SSI ONER I N ACCORDANCE WTH THI S
TI TLE.

2. THE COW SSI ONER SHALL PREPARE AND | S EMPONERED TO PUBLI SH WRI TTEN
MATERI AL THAT CONTAI NS | NFORVMATI ON ON FETAL PAI'N, AND UPDATE THI S MATE-
RIAL AS NECESSARY. THE MATERI ALS SHALL BE OBJECTI VE, NONJUDGVENTAL AND
DESI GNED TO CONVEY ACCURATE SCI ENTI FI C | NFORVATI ON. THE MATERI ALS SHALL
I NCLUDE, BUT NOT BE LIM TED TO, | NFORVATI ON REGARDI NG

(A) THE DEVELOPMENT OF THE NERVOUS SYSTEM OF THE FETUS;

(B) FETAL RESPONSI VENESS TO ADVERSE STI MULI ;

(© A DESCRIPTION OF THE ACTUAL STEPS I N THE ABORTI ON PROCEDURE TO BE
ADM NI STERED.

3. THE PHYSI Cl AN SHALL CERTIFY, ON A FORM PRESCRIBED BY THE COW S-
SIONER, THAT THE | NFORVATI ON REQUI RED UNDER THI S SUBDI VI SI ON HAS BEEN
PERSONALLY PROVI DED TO THE PREGNANT FEMALE. THI' S FORM SHALL BE PLACED
IN THE MEDI CAL RECORDS OF THE PREGNANT FEMALE.

S 2518-C. FETAL PAIN PREVENTI ON. 1. AFTER THE | NFORMATI ON PRESCRI BED
I N SECTI ON TWO THOUSAND FI VE HUNDRED ElI GHTEEN-B OF THIS TI TLE HAS BEEN
PROVIDED TO THE PREGNANT FEMALE, THE PHYSI Cl AN WHO | S TO PERFORM THE
ABORTI ON SHALL PERSONALLY REQUEST HER VOLUNTARY AND KNOW NG CONSENT FOR
THE ADM NI STRATI ON OF AN ANESTHESI A OR ANALGESI C TO ELI M NATE OR ALLEVI -
ATE FETAL PAI N DURI NG THE COURSE OF THE ABORTI ON.

2. THE PHYSIC AN SHALL CERTIFY, ON A FORM PRESCRI BED BY THE COW S-
SIONER, I N THAT HE OR SHE HAS PERSONALLY REQUESTED THE CONSENT REQUI RED
IN ACCORDANCE WTH THIS SECTION. TH'S FORM SHALL BE PLACED IN THE
VEDI CAL RECORDS OF THE PREGNANT FEMALE.

3. THE PREGNANT FEMALE SHALL CERTIFY, ON A FORM PRESCRIBED BY THE
COW SSI ONER, HER DECI SI ON  REGARDI NG GRANTI NG OR REFUSI NG THE CONSENT
REQUI RED | N ACCORDANCE W TH THIS SECTION. THI S FORM SHALL BE PLACED IN
HER MEDI CAL RECORDS.

4. AFTER RECEIVING THE CONSENT I N ACCORDANCE W TH THE PROVI SI ONS OF
TH' S SECTI ON, THE PHYSI CI AN PERFORM NG THE ABORTI ON SHALL ADM NI STER AN
ANESTHESI A OR ANALGESIC VWH CH | N SUCH PHYSI Cl AN S REASONABLE MEDI CAL
JUDGMVENT | S NECESSARY TO ELI M NATE OR ALLEVI ATE FETAL PAIN DURI NG THE
COURSE OF THE ABORTI ON. HOWNEVER, THE PHYSI CIl AN SHALL NOT ADM NI STER ANY
VEDI CATI ON THAT WOULD TO A MEDI CALLY SI GNI FI CANT DEGREE DECREASE THE
PCSSI BI LITY OF SUSTAINED SURVI VAL OF THE FETUS APART FROM THE BODY OF
THE MOTHER, WTH OR W THOUT ARTI FI Cl AL LI FE SUPPORT, OR THAT WOULD CAUSE
THE DEATH OF THE FETUS.

S 2518-D. EXCEPTIONS. 1. TH S SECTION SHALL NOTI' APPLY |IF IN THE
REASONABLE MEDI CAL JUDGVENT OF THE PHYSI CI AN WVHO PERFORMS THE ABORTI ON:

(A) THERE EXI STS A CONDI TI ON THAT SO COWPLI CATES THE MEDI CAL CONDI TI ON
OF THE PREGNANT FEMALE AS TO NECESSI TATE THE | MVEDI ATE ABORTI ON OF HER
PREGNANCY | N ORDER TO AVERT HER DEATH, OR FOR WHI CH A DELAY WOULD CREATE
A SERI QUS RI SK OF A SUBSTANTI AL AND | RREVERSI BLE | MPAI RVMENT OF A MAJOR
BCODI LY FUNCTI OQN; OR

(B) THE ADM NI STRATI ON OF AN ANESTHETI C OR ANALGESI C WOULD CAUSE THE
PREGNANT WOVAN S DEATH OR WOULD CREATE A SERIQUS RI SK OF A SUBSTANTI AL
AND | RREVERSI BLE | MPAI RVENT OF A MAJOR BCDI LY FUNCTI ON.
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2. THE PHYSIClI AN SHALL CERTIFY I N THE MEDI CAL RECORDS OF THE PREGNANT
FEMALE THE SPECI FI C MEDI CAL GROUNDS FOR SUCH PHYSICIAN S JUDGVENT I N
APPLI CATI ON OF THI' S SECTI ON.

S 2518-E. PENALTIES AND REMEDIES. 1. |IT SHALL CONSTI TUTE PROFESSI ONAL
M SCONDUCT FOR ANY PHYSI CI AN TO FAIL TO PROVI DE THE | NFORVATI ON  SPECI -
FIED UNDER SECTI ON TWO THOUSAND FI VE HUNDRED ElI GHTEEN-B OF THI S TI TLE,
OR TO FAIL TO REQUEST THE CONSENT SPECI FI ED UNDER SECTI ON TWDO THOUSAND
FI VE HUNDRED EI GHTEEN-C OF THI S TI TLE.

2. IF A PHYSICCAN FAILS TO COWLY WTH THI S SECTI ON, THE PREGNANT
FEMALE UPON VWHOM THE ABORTI ON WAS PERFORMED MAY BRI NG AN ACTION I N HER
OMN NAME AGAI NST THE PHYSI Cl AN TO RECOVER ACTUAL AND PUNI Tl VE DAMAGES.
THE COURT MAY AWARD REASONABLE ATTORNEYS' FEES TO A PREVAILING PLAI N
Tl FF.

3. ANY PERSON VWHO KNOW NGLY MAKES A FALSE ENTRY I N A MEDI CAL RECORD AS
REQU RED BY TH' S SECTION SHALL BE GUILTY OF A CLASS A M SDEMEANOR. THE
FEMALE UPON VWHOM AN ABORTI ON HAS BEEN PERFORMED SHALL NOT BE LI ABLE FOR
ANY OFFENSE UNDER THI' S TI TLE.

S 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw, provi ded, however that
effective immedi ately, the addition, anendnent and/or repeal of any rule
or regul ation necessary for the inplenmentation of this act on its effec-
tive date are authorized and directed to be nmade and conpleted on or
bef ore such effective date.



