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Introduced by M of A COOK, TOMS, DESTITO, M LLMAN, JACOBS, BOYLAND
CLARK, MAGNARELLI, BRODSKY, SCHROEDER -- Milti-Sponsored by -- M of
A, CAHI LL, ESPAILLAT, FARRELL, GALEF, G.ICK, GOTTFRIED, GUNTHER
HEASTI E, HEVESI, HOOPER, JOHN, MORELLE, NOLAN, PECPLES-STOKES, PHEF-
FER, RAMOS, STIRPE, WRIGHT -- read once and referred to the Committee
on Governnental Operations -- reported fromcomittee, advanced to a
third reading, anmended and ordered reprinted, retaining its place on
the order of third reading

AN ACT to anend the executive law, in relation to mnority and wonen-
owned busi ness enterprises

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 3 of section 311 of the executive |law, as added
by chapter 261 of the |aws of 1988, paragraphs (d) and (e) as anmended by
chapter 55 of the laws of 1992, paragraphs (g) and (h) as anmended and
paragraph (i) as added by section 1 of part BB of chapter 59 of the | aws
of 2006, is anended to read as foll ows:

3. The director shall have the follow ng powers and duti es:

(a) to encourage and assist contracting agencies in their efforts to
i ncrease participation by mnority and wormen-owned business enterprises
on state contracts and subcontracts so as to facilitate the award of a
fair share of such contracts to them

(b) to devel op standardi zed forns and reporting documents necessary to
i mpl enent this article;

(c) to conduct educational prograns consistent with the purposes of
this article;

(d) to review periodically the practices and procedures of each
contracting agency with respect to conpliance wth the provisions of
this article, and to require themto file [periodic] ANNUAL reports with
the division of mnority and wonmen's business devel opment as to the
| evel of minority and wonen- owned busi ness enterprises participation in

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD01222-02-0



Co~NOoOUIT~hWNE

A. 4168--A 2

the awarding of agency contracts for goods and services | NCLUDI NG BUT
NOT LI M TED TO THE NUMBER OF STATE CONTRACTS AWARDED TO CERTI FI ED M NOR-
| TY-OAWNED OR WOMVEN- OANED BUSI NESS ENTERPRI SES, THE MAXI MUM DOLLAR AMOUNT
OBLI GATED PURSUANT TO ALL THOSE CONTRACTS, AND THE TOTAL EXPENDI TURES
MADE PURSUANT TO ALL SUCH CONTRACTS;

(e) on January first of each year report to the governor and the
chai rpersons of the senate finance and assenbly ways and means conmmit-
tees on the [level] ACTUAL VERSUS PRQIECTED LEVELS of mmnority and
wonen- owned busi ness enterprises participating in each agency's
contracts for goods [and], services AND CONSTRUCTI ON, | NCLUDI NG BUT NOT
LIMTED TO THE NUMBER OF STATE CONTRACTS AWARDED TO CERTI FI ED M NORI TY-
OMNMED OR WOVEN- OANED BUSI NESS ENTERPRI SES, THE MAXI MUM DOLLAR AMOUNT
OBLI GATED PURSUANT TO ALL THOSE CONTRACTS, AND THE TOTAL EXPENDI TURES
MADE PURSUANT TO ALL SUCH CONTRACTS, and on activities of the office and
effort by each contracting agency to pronote enploynent of mnority
group nenbers and wonen, and to pronote and increase participation by
certified businesses with respect to state contracts and subcontracts so
as to facilitate the award of a fair share of state contracts to such

busi nesses. The conptroller shall assist the division in collecting
information on the participation of certified business for each
contracting agency. Such report nmay reconmend new activities and

prograns to effectuate the purposes of this article;
(f) to prepare and update periodically a directory of certified m nor-

ity and worren- owned business enterprises which shall, wherever practica-
ble, be divided into categories of |abor, services, supplies, equipnent,
mat eri al s and recogni zed construction trades and which shall indicate

areas or locations of the state where such enterprises are available to
perform services, AND TO USE TH S | NFORVMATI ON TO CREATE A STATE REQ STRY
TO ENABLE APPROPRI ATE STATE CERTI FI ED M NORI TY AND WOVEN- OANED  BUSI NESS
ENTERPRI SES TO BE NOTI FI ED OF CONTRACT AND SUBCONTRACT OPPORTUNI TI ES;

(g) to appoint independent hearing officers who by contract or terns
of enploynent shall preside over adjudicatory hearings pursuant to
section three hundred fourteen of this article for the office and who
are assigned no other work by the office;

(h) notwi t hstanding the provisions of section two hundred ninety-six
of this chapter, to file a conplaint pursuant to the provisions of
section two hundred ninety-seven of this chapter where the director has
knowl edge that a contractor nay have violated the provisions of para-
graph (a), (b) or (c) of subdivision one of section two hundred ninety-
six of this chapter where such violation is unrel ated, separate or
distinct fromthe state contract as expressed by its terns; and

(i) to streamine the state certification process to accept federa
and rmuni ci pal corporation certifications.

S 2. Subdivision 1 of section 313 of the executive |aw, as added by
chapter 261 of the laws of 1988, is amended to read as foll ows:

1. The director shall pronulgate rules and regulations that provide
nmeasures and procedures to ensure that certified businesses shall be
gi ven the opportunity for meaningful participation in the perfornmance of
state contracts and to identify those state contracts for which certi-
fied businesses may best bid to actively and affirnmatively pronote and
assist their participation in the perfornmance of state contracts so as
to facilitate the award of a fair share of state contracts to such busi-
nesses AND ENCOURAGE JO NT VENTURES, PARTNERSH PS AND MENTOR- PROTEGE
RELATI ONSHI PS BETVWEEN PRI ME CONTRACTORS AND M NORITY AND WOVEN- OANED
BUSI NESS ENTERPRI SES. Such rul es and regul ati ons as they pertain to any
particul ar agency shall be developed after consultation wth the
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contracting agency. Nothing in the provisions of this article shall be
construed to limt the ability of any certified business to bid on any
contract.

S 3. Paragraph (a) of subdivision 4 of section 313 of the executive
| aw, as anended by chapter 429 of the |laws of 2009, is anmended to read
as foll ows:

(a) Contracting agencies shall adm nister the rules and regul ations
pronmul gated by the director to ensure conpliance with the provisions of
this section. Such rules and regul ations: shall require a contractor to
submt a utilization plan after bids are opened, when bids are required,
but prior to the award of a state contract; shall require the contract-
ing agency to reviewthe utilization plan subnmtted by the contractor
and to post the utilization plan and any wai vers of conpliance issued
pursuant to subdivision five of +this section on the website of the
contracting agency within a reasonable period of tine as established by
the director; shall require the contracting agency to notify the
contractor in witing within a period of tinme specified by the director
as to any deficiencies contained in the contractor's utilization plan;
shall require renmedy thereof within a period of tine specified by the
director; shall require the contractor to submt periodic conpliance
reports relating to the operation and inplenmentation of any wutilization
pl an; shall NOT ALLOW ANY AUTOVATI C WAI VERS, BUT SHALL allow a contrac-
tor to apply for a partial or total waiver of the mnority and wonen-
owned business enterprise participation requirements pursuant to subdi -
visions five and six of this section; shall allow a contractor to file a
conplaint with the director pursuant to subdivision seven of this
section in the event a contracting agency has failed or refused to issue
a waiver of the mnority and wonen-owned busi ness enterprise partic-
i pation requirenments or has denied such request for a waiver; and shal
allow a contracting agency to file a conplaint with the director pursu-
ant to subdivision eight of this section in the event a contractor is
failing or has failed to conply with the mnority and wonen- owned busi -
ness enterprise participation requirenments set forth in the state
contract where no waiver has been grant ed.

S 4. Subdivision 3 of section 314 of the executive |aw, as added by
chapter 261 of the laws of 1988, is amended to read as foll ows:

3. Followi ng application for certification pursuant to this section,
the director shall provide the applicant with witten notice of the
status of the application, including notice of any outstandi ng deficien-
cies, within thirty days. Wthin sixty days of submssion of a fina
conpleted application, the director shall provide the applicant with
witten notice of a determ nation by the office approving or denying
such certification and, in the event of a denial a statenent setting
forth the reasons for such denial. Upon a determnation denying or
revoking certification, the business enterprise for which certification
has been so denied or revoked shall, upon witten request nmade wthin
thirty days fromrecei pt of notice of such deternmination, be entitled to
a hearing before an independent hearing officer designated for such
purpose by the director. In the event that a request for a hearing is
not made wthin such thirty day period, such determ nation shall be
deened to be final. The independent hearing officer shall conduct a
heari ng and upon the conclusion of such hearing, issue a witten recom
nmendation to the director to affirm reverse or nodify such determ -
nation of the director. Such witten recommendation shall be issued to
the parties. The director, within thirty days, by order, nust accept,
reject or nodify such recomendation of the hearing officer and set
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forth in witing the reasons therefor. The director shall serve a copy
of such order and reasons therefor upon the business enterprise by

personal service or by certified mil return receipt requested. The
order of +the director shall be subject to review pursuant to article
seventy-eight of the civil practice law and rules. RECERTI FI CATI ON

SHALL BE REQUI RED EVERY THREE YEARS.

S 5. This act shall take effect inmediately, provided, however that
the amendnents to article 15-A of the executive | aw nade by sections one
through four of this act shall not affect the expiration of such article
and shall expire therewth.



