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STATE OF NEW YORK

394
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

Introduced by M of A JOHN, COLTON -- read once and referred to the
Conmittee on Labor

AN ACT to anend the labor law, in relation to contractors who contin-
ually use subcontractors who fail to pay the prevailing wage

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subparagraph 1 of paragraph b of subdivision 3 of section
220-b of the labor |law, as anended by chapter 241 of the |laws of 2002,
is amended to read as foll ows:

(1) Wien two final determ nations have been rendered against a
contractor, subcontractor, successor, or any substantially-owned affil -
iated entity of the contractor or subcontractor, any of the partners if
the contractor or subcontractor is a partnership, any officer of the
contractor or subcontractor who knowi ngly participated in the violation
of this article, any of the sharehol ders who own or control at |east ten
per centum of the outstandi ng stock of the contractor or subcontractor
or any successor within any consecutive six-year period determning that
such contractor, subcontractor, successor, or any substantially-owned
affiliated entity of the contractor or subcontractor, any of the part-
ners or any of the sharehol ders who owmn or <control at Ieast ten per
centum of the outstanding stock of the contractor or subcontractor, any
of ficer of the contractor or subcontractor who knowi ngly participated in
the violation of this article has [wilfully] WLLFULLY failed to pay the
prevailing rate of wages or to provide supplenments in accordance wth
this article, OR HAS ENGAGED IN A PATTERN OR PRACTI CE OF CONTRACTI NG
W TH SUBCONTRACTORS WHO W LLFULLY FAIL TO PAY THE PREVAI LI NG WAGE OR TO
PROVI DE SUPPLEMENTS | N ACCORDANCE W TH THI S ARTI CLE, whet her such fail -
ures were concurrent or consecutive and whether or not such final deter-
m nati ons concerning separate public work projects are rendered simnul-
t aneousl vy, such contractor, subcont ract or, successor, or any
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substantiall y-owned affiliated entity of the contractor or subcontrac-
tor, any of the partners if the contractor or subcontractor is a part-
nershi p or any of the sharehol ders who own or control at least ten per
centum of the outstanding stock of the contractor or subcontractor, any
of ficer of the contractor or subcontractor who knowi ngly participated in
the violation of this article shall be ineligible to submt a bid on or
be awarded any public work contract or subcontract with the state, any
muni ci pal corporation or public body for a period of five years fromthe
second final determ nation, provided, however, that where any such fina

determination involves the falsification of payroll records or the kick-
back of wages or supplenents, the contractor, subcontractor, successor

or any substantially-owed affiliated entity of the contractor or
subcontractor, any partner if the contractor or subcontractor is a part-
nershi p or any of the sharehol ders who own or control at least ten per
centum of the outstanding stock of the contractor or subcontractor, any
of ficer of the contractor or subcontractor who knowi ngly participated in
the violation of this article shall be ineligible to submt a bid on or
be awarded any public work contract with the state, any nunici pal corpo-
ration or public body for a period of five years fromthe first fina

det erm nati on.

S 2. Paragraph c of subdivision 3-a of section 220 of the Ilabor |aw,
as added by chapter 137 of +the laws of 1985, is anmended to read as
fol | ows:

c. The fiscal officer may require any person or corporation performng
such public work to file with the fiscal officer within ten days of
receipt of said request, payroll records, |INCLUDING THE SCHEDULES
REQUI RED BY SUBDI VI SION SI X OF THIS SECTION, sworn to as to their valid-
ity and accuracy, requested by the fiscal officer, for said public work
or for any public or private work performed by said person or corpo-
ration during the sane period of tine as said public work. In the event
said person or corporation fails to provide the requested information
within the allotted ten days, the fiscal officer shall, wthin fifteen
days, order the departnent of jurisdiction to i mediately w thhold from
paynent to said person or corporation up to twenty-five percent of the
anount, not to exceed one [hundred thousand] MLLION dollars, to be paid
to said person or corporation under the terns of the contract pursuant
to which said public work is being perforned. Said anobunt w thheld shal
be imedi ately rel eased upon receipt by the departnment of jurisdiction
of a notice from the fiscal officer indicating that the request for
records had been satisfied.

S 3. Paragraph (c) of subdivision 1 of section 234 of the |labor |aw,
as added by chapter 777 of +the laws of 1971, is anmended to read as
fol | ows:

(c) to exam ne the books, docunments and records pertaining to the
wages paid to, and the hours of work perfornmed by, service enployees AND
TO REQUI RE THE | MVEDI ATE PRODUCTI ON OF RECORDS REQUI RED TO BE MAI NTAI NED
PURSUANT TO SUBDI VI SI ON ONE OF SECTI ON TWO HUNDRED THI RTY- THREE OF THI S
ARTI CLE. | F A CONTRACTOR OR SUB- CONTRACTOR FAILS TO RESPOND W THIN TEN
DAYS TO SUCH A REQUEST, THE FI SCAL OFFI CER SHALL, W THI N FI FTEEN DAYS
ORDER THE DEPARTMENT OF JURISDICTION TO | MVEDI ATELY W THHOLD FROM
PAYMENT TO SAI D PERSON OR CORPORATI ON UP TO TWENTY- FI VE PERCENT OF THE
AMOUNT, NOT TO EXCEED ONE M LLI ON DOLLARS, TO BE PAID TO SAI D CONTRACTOR
UNDER THE TERMS OF THE SERVI CE CONTRACT. SAI D AMOUNT W THHELD SHALL BE
| MVEDI ATELY RELEASED UPON RECEI PT BY THE DEPARTMENT OF JURI SDI CTION OF A
NOTI CE FROM THE FI SCAL OFFI CER | NDI CATI NG THAT THE REQUEST FOR RECORDS
HAD BEEN SATI SFI ED
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S 4. Subdivision 7 of section 235 of the Ilabor I|aw, as anended by
chapter 547 of the laws of 1998, is amended to read as foll ows:

7. \Wen, pursuant to the provisions of this section, two final orders
have been entered against a contractor, subcontractor, successor, or any
substantiall y-owned affiliated entity of the contractor or subcontrac-
tor, any of the partners if the contractor or subcontractor is a part-
nership, any of the five I|argest shareholders of the contractor or
subcontractor, any officer of the contractor or subcontractor who know
ingly participated in the violation of this article within any consec-
utive six-year period determ ning that such contractor or subcontractor
and/or its successor, substantially-owed affiliated entity of the
contractor or subcontractor, any of the partners or any of the five
| ar gest sharehol ders of the contractor or subcontractor, any officer of
the contractor or subcontractor who knowingly participated in the
violation of this article has willfully failed to pay the prevailing
wages in accordance with the provisions of this article, OR HAS ENGAGED
I N A PATTERN OR PRACTI CE OF CONTRACTI NG W TH SUBCONTRACTORS WHO W LLFUL-
LY FAIL TO PAY THE PREVAI LI NG WAGE OR TO PROVI DE SUPPLEMENTS I N ACCORD-
ANCE WTH THI S ARTI CLE, whet her such failures were concurrent or consec-
utive and whether or not such final determ nations concerning separate
public building service contracts are rendered sinultaneously, such
contractor, subcontractor, successor, and if the contractor, subcontrac-
tor, successor, or any substantially-owned affiliated entity of the
contractor or subcontractor, any of the partners if the contractor or
subcontractor is a partnership, or any of the five | argest sharehol ders
of the contractor or subcontractor, any officer of the contractor or
subcontractor who knowi ngly participated in the violation of this arti-
cle, or any successor is a corporation, any officer of such corporation
who knowingly participated in such failure, shall be ineligible to
submt a bid on or be awarded any public building service work for a
period of five years fromthe date of the second order, provided, howev-
er, that where any such final order involves the falsification of
payrol|l records or the kickback of wages, the contractor, subcontractor,
successor, substantially-owned affiliated entity of the contractor or
subcontractor, any partner if the contractor or subcontractor is a part-
nership or any of the five |argest sharehol ders of the contractor or
subcontractor, any officer of the contractor or subcontractor who know
ingly participated in the violation of this article shall be ineligible
to submt a bid on or be awarded any public building service contract or
subcontract with the state, any nunicipal corporation or public body for
a period of five years fromthe date of the first final order. Nothing
in this subdivision shall be construed as affecting any provision of any
other law or regulation relating to the awardi ng of public contracts.

S 5. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw



