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STATE OF NEW YORK

3805
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 28, 2009

Introduced by M of A BRENNAN, GREENE, REILLY, COLTON -- Milti- Spon-
sored by -- M of A CAH LL, CLARK, COCK, ENGLEBRI GHT, GALEF, GLICK,
GOTTFRI ED, HOOPER, JOHN, SWEENEY -- read once and referred to the
Committee on Governmental Operations

AN ACT to anend the state finance law, in relation to establishing
guidelines for determning the responsibility of a bidder or subcon-
tractor

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The state finance |law is anended by addi ng a new section
169 to read as foll ows:

S 169. GUI DELI NES FOR DETERM NI NG THE RESPONSIBI LITY OF A BIDDER OR
SUBCONTRACTOR. 1. DEFINITIONS. A. "CONTRACTI NG AGENCY" SHALL MEAN ANY
NEW YORK STATE AGENCY, DEPARTMENT, BOARD, BUREAU, COWM SSI ON, DI VI SION,
OR ANY PUBLIC BENEFIT CORPORATION OR PUBLIC AUTHORITY A MAJORITY OF
VWHOSE MEMBERS ARE APPO NTED BY THE GOVERNOR, PROVIDED, HOWEVER, THAT
THI'S SECTI ON SHALL NOT BE DEEMED TO APPLY TO ANY MUNI Cl PAL GOVERNMENT.

B. "CONTRACT" SHALL MEAN ANY WRI TTEN AGREEMENT ENTERED | NTO BY A
CONTRACTI NG AGENCY FOR THE PROCUREMENT OR DISPOSAL OF NMATERIALS,
SERVI CES OR CONSTRUCTI ON, EXCEEDI NG A DOLLAR VALUE OF NOT LESS THAN TEN
THOUSAND DOLLARS.

C. "BIDDER, " "CONTRACTOR' AND "SUBCONTRACTOR' SHALL MEAN A PERSON,
PARTNERSHI P, FIRM  CORPORATI ON OR BUSI NESS ENTITY SUBM TTING A BID OR
PROPCSAL FOR, OR SUBM TTED FOR APPROVAL AS A SUBCONTRACTOR FOR A
CONTRACT BY ANY OF THE CONTRACTI NG AGENCI ES.

D. "AFFILIATE OF THE BI DDER' SHALL MEAN A PERSON, FI RM CORPORATI ON,
PARTNERSHI P OR BUSI NESS ENTI TY WHI CH OMNS, CONTROLS, OR HAS THE ABILITY
TO CONTROL THE BIDDER OR PROPCSED SUBCONTRACTOR, OR |S OANNED BY,
CONTROLLED BY OR | S ABLE TO BE CONTROLLED BY THE BIDDER OR PROPOSED
SUBCONTRACTOR, OR |S NOT A BI DDER OR SUBCONTRACTOR BUT WHICH | S OMNED
BY, CONTRCOLLED BY OR | S ABLE TO BE CONTROLLED BY A PERSON, FIRM CORPO

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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RATI ON, PARTNERSHI P, BUSINESS ENTITY OR PROPRI ETORSH P WH CH OMS,
CONTROLS, OR HAS THE ABI LITY TO CONTRCL THE BI DDER OR PROPCSED SUBCON-
TRACTOR.

2. IN DETERM NING THE RESPONSIBILITY OF A BlDDER, CONTRACTOR OR A
SUBCONTRACTOR, ALL CONTRACTI NG AGENCI ES SHALL G VE DUE CONSI DERATION TO
ANY CREDI BLE EVI DENCE OR RELI ABLE | NFORVATI ON THAT THE PAST OR CURRENT
RECORD OF A BI DDER, CONTRACTOR OR PROPOSED SUBCONTRACTOR | NCLUDES ANY OF
THE FOLLOW NG

A. LACK OF ADEQUATE EXPERTI SE OR FI NANCI AL RESOURCES TO PERFORM THE
WORK OF THE CONTRACT OR SUBCONTRACT IN A TI MELY, COVPETENT, AND ACCEPTA-
BLE MANNER.  EVI DENCE OF SUCH A LACK OF ABILITY TO PERFORM MAY | NCLUDE,
BUT SHALL NOT BE LIM TED TGO EVI DENCE OF SUSPENSI ON OR REVOCATI ON FOR
CAUSE OF ANY PROFESSIONAL LICENSE OF ANY DI RECTOR OR OFFI CER, OR ANY
HOLDER OF FI VE PERCENT OR MORE OF THE BIDDER S OR PROPOSED SUBCONTRAC-
TOR' S STOCK OR EQUITY; FAILURE TO SUBM T SATI SFACTORY EVI DENCE OF | NSUR-
ANCE, SURETY BONDS OR FI NANCI AL RESPONSI BI LI TY; OR A H STORY OF TERM -
NATI ON OF PRI OR CONTRACTS FOR CAUSE. NOTHING IN THIS SECTION SHALL BE
CONSTRUED TO SUPERSEDE ANY OF THE PROVI SI ONS OF SECTI ON THREE HUNDRED
TH RTEEN OF THE EXECUTI VE LAW OR SECTI ON ONE HUNDRED THI RTY-NI NE-I OF
TH S CHAPTER.

B. CRIMNAL CONDUCT | N CONNECTI ON W TH GOVERNMENT CONTRACTS, OR THE
CONDUCT OF ANY BUSI NESS ACTI VI TI ES | NVOLVI NG

(1) A PATTERN OF RACKETEERI NG, EXTORTI ON, OBSTRUCTI ON OF JUSTICE, OR
OTHER COWMPARABLE CRIMES AS DEFINED IN THE PENAL LAWOR | N FEDERAL STAT-
UTE;, OR

(2) ORGANIZED CRIMNAL ACTIVITY, ENTERPRISE CORRUPTION, BRI BERY,
FRAUD, BID R G3 NG EMBEZZLEMENT, OR OTHER COVPARABLE CRI MES AS DEFI NED
IN THE PENAL LAWOR | N FEDERAL STATUTE.

EVI DENCE OF SUCH CONDUCT MAY | NCLUDE A JUDGVENT OF CONVI CTI ON, PENDI NG
CRI M NAL | NDI CTMENT OR FORVAL GRANT OF IMMUNITY IN CONNECTION WTH A
CRI M NAL PROSECUTI ON OF THE BI DDER OR PROPOSED SUBCONTRACTOR, ANY DI REC-
TOR OR OFFICER, OR ANY HOLDER OF FI VE PERCENT OR MORE OF THE SHARES OR
EQUI TY OF THE BI DDER OR PROPOSED SUBCONTRACTOR, OR ANY AFFI LI ATE OF THE
Bl DDER OR THE PROPOSED SUBCONTRACTOR.

C. WLLFUL, REPEATED SERI QUS VI OLATIONS OF THE FEDERAL OCCUPATI ONAL
HEALTH AND SAFETY ACT, AND/ OR EVI DENCE OF GRAVE AND SUBSTANTI AL DI SRE-
GARD FOR EMPLOYEE OR PUBLI C SAFETY.

D. DETERM NATION UNDER THE HUMAN RIGHTS LAW THE LABOR LAW OR THE
WORKERS' COVPENSATI ON LAW OF:

(1) UNLAWFUL DI SCRI M NATORY PRACTI CE AS DEFINED IN THE HUVAN RIGHTS
LAW

(2) WLLFUL NONCOVPLIANCE WTH THE PREVAI LI NG WAGE AND SUPPLEMENTS
PAYMENT REQUI REMENTS OF THE LABOR LAW

(3) ANY OTHER LABOR LAW VI OLATI ONS, I NCLUDING BUT NOT LIMTED TO
CH LD LABOR VI CLATI ONS, FAI LURE TO PAY WAGES, OR UNEMPLOYMENT | NSURANCE
TAX DELI NQUENCI ES;

(4) ANY VI OLATI ON OF THE WORKERS' COMPENSATI ON LAW | NCLUDI NG, BUT NOT
LIMTED TO, THE FAILURE OF THE BIDDER OR PROPCSED SUBCONTRACTOR TO
PROVI DE PROOF OF WORKERS' COWMPENSATI ON DI SABI LI TY BENEFI TS COVERAGE;, OR

(5) FAILURE TO PROVI DE ADEQUATE LEVELS OF WORKERS COWVPENSATI ON DI SA-
BI LI TY BENEFI TS COVERAGE | N THE PAST FI VE YEARS.

E. CRIM NAL CONDUCT | NVCOLVI NG VI OLATI ONS OF THE ENVI RONVENTAL  CONSER-
VATI ON LAW OR OTHER FEDERAL OR STATE ENVI RONVENTAL STATUTES.

F. THE FAILURE OF A BIDDER OR CONTRACTOR TO DEMONSTRATE GOCD FAI TH
EFFORTS TO COVPLY W TH APPL| CABLE FEDERAL OR STATE STATUTES AND REGJ
LATIONS REQUIRING EFFORTS TO SOLICIT AND UTILIZE M NORI TY- OANED AND
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WOVEN- OANED BUSI NESS ENTERPRI SES AND DI SADVANTAGED BUSI NESS ENTERPRI SES
AS POTENTI AL SUBCONTRACTORS | N CONNECTION WTH A PENDI NG BI D FOR THE
PERFORVANCE OF A FEDERALLY Al DED OR STATE FUNDED OR ASSI STED PROQJECT
SUBJECT TO SUCH PROQJECT' S STATUTORY AND REGULATORY REQUI REMENTS.

G THE FAILURE OF A BIDDER TO COWLY W TH FEDERAL AND STATE EQUAL
OPPORTUNI TY REQUI REMENTS.

H A RECORD WTHI N THE LAST FI VE YEARS OF FAILURE TO PERFORM OR OF
UNSATI SFACTORY PERFORMANCE | N ACCORDANCE W TH THE TERMS OF ONE OR MORE
CONTRACTS; PROVI DED THAT FAI LURE TO PERFORM OR UNSATI SFACTORY PERFORM
ANCE CAUSED BY ACTS BEYOND THE CONTROL OF THE CONTRACTOR SHALL NOT BE
CONS| DERED.

. CONVI CTI ON UNDER STATE OR FEDERAL ANTI TRUST STATUTES ARI SI NG QUT OF
THE SUBM SSI ON OF BI DS OR PROPOSALS.

J. ANY OTHER GROUNDS OR Cl RCUMSTANCES CONCERNI NG THE PRESENT RESPONSI -
BILITY OF A CONTRACTOR OR SUBCONTRACTOR | NCLUDI NG BUT NOT LIMTED TGO,
SUBM SSI ON TO A CONTRACTI NG AGENCY OF A FALSE OR M SLEADI NG STATEMENT ON
A UNI FORM QUESTI ONNAI RE, PROPOSAL OR OTHER OFFI Cl AL SUBM SSI ON.

K. ANY OTHER FACTORS CONSI DERED BY THE CONTRACTI NG AGENCI ES TO BEAR
UPON RESPONSI BI LI TY, [INCLUDING BUT NOT LIMTED TO, ANY M Tl GATI NG
FACTORS BROUGHT TO THE AGENCY'S ATTENTI ON BY THE BI DDER OR PROPOSED
SUBCONTRACTOR.

3. ANY BI DDER, CONTRACTOR OR SUBCONTRACTOR WHO HAS BEEN DETERM NED,
PURSUANT TO THI' S SECTI ON, NOT TO BE A RESPONSI BLE BI DDER, SHALL BE d VEN
REASONABLE NOTICE BY THE CONTRACTING AGENCY BY CERTIFIED MAIL W TH
RETURN RECEI PT REQUESTED AND A REASONABLE OPPORTUNITY TO BE HEARD. A
Bl DDER, CONTRACTOR OR SUBCONTRACTOR DECLARED NOT TO BE RESPONSI BLE MAY,
W THI N TEN DAYS OF BEI NG HEARD, APPEAL THE DECI SION TO THE HEAD OF THE
CONTRACTI NG AGENCY WHO W LL MAKE A FI NAL DETERM NATI ON W THI N TEN DAYS.

S 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw.



