Co~NOoOUI~,WNE

STATE OF NEW YORK

3775
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 28, 2009

Introduced by M of A LENTCOL -- read once and referred to the Commttee
on Codes

AN ACT to amend the crimnal procedure law, in relation to discovery
procedure and requirenments and to repeal subdivision 1 of section
240. 10, section 240.45 and section 240.80 of such law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 240.10 of the <crimnal procedure
law i s REPEALED and subdivisions 2, 3 and 4 are renunbered subdi vi sions
1, 2 and 3.

S 2. The crimnal procedure law is anended by adding a new section
240.15 to read as foll ows:

S 240. 15 DI SCOVERY BY DEFENDANT OF ARREST AND COWMPLAI NT REPORTS

UPON ARRAI GNVENT, THE PROSECUTOR SHALL, SUBJECT TO A PROTECTI VE ORDER
PURSUANT TO SECTI ON 240.50 OF THI' S ARTI CLE, PROVI DE THE DEFENDANT W TH A
COPY OF ANY LAW ENFORCEMENT REPORT DESCRI Bl NG THE ARREST AND PROCESSI NG
O THE DEFENDANT AND ANY OFFICl AL LAW ENFORCEMENT REPORT BY WHI CH A
CRIME | S REPORTED TO THE POLI CE

S 3. The section heading and the openi ng paragraph of subdivision 1 of
section 240.20 of the crimnal procedure law, the section heading as
added by chapter 412 of the laws of 1979 and the openi ng paragraph of
subdi vision 1 as anmended by chapter 317 of the |aws of 1983, are anmended
to read as foll ows:

Di scovery[; upon demand of] TO THE def endant .

Except to the extent protected by court order, [upon a demand to
produce by a defendant agai nst whon] W THI N FI FTEEN DAYS AFTER ARRAI G\
MENT ON an indictnent, superior court information, prosecutor's infornma-
tion, information, or sinplified information charging a m sdeneanor [is
pendi ng], the prosecutor shall disclose to the defendant and make avail -
able for inspection, photographing, copying or testing, the foll ow ng

property:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 4. Paragraph (h) of subdivision 1 of section 240.20 of the crimnal
procedure |aw, as added by chapter 412 of the laws of 1979 and as relet-
tered by chapter 795 of the |aws of 1984, is anended to read as foll ows:

(h) [Anything] ANY OIHER PROPERTY OR |NFORMATION required to be
di scl osed, prior to trial, to the defendant by the prosecutor, pursuant
to the constitution of this state or of the United States.

S 5. Subdivision 1 of section 240.20 of the crimnal procedure lawis
anended by addi ng four new paragraphs (1), (m, (n) and (o) to read as
fol | ows:

(L) A SCIENTI FI C REPORT OR TESTS WHI CH TEND TO NEGATE THE GUI LT OF THE
DEFENDANT.

(M | NFORVATION ABOUT A LINE-UP, SHOWMUP OR OTHER | DENTI FI CATI ON
PROCEDURE OR FROM A W TNESS WHI CH | NDI CATES THAT SOVEONE OTHER THAN THE
DEFENDANT COW TTED THE CRI ME.

(N) | NFORVATION ABOUT A LINE-UP, SHOWMUP OR OTHER | DENTI FI CATI ON
PROCEDURE AT WHI CH AN EYEW TNESS FAI LED TO | DENTI FY THE DEFENDANT AS THE
PERPETRATOR OF THE CRI ME.

(O REPORTS OR | NTERVI EME OF ANY KIND | NDI CATING THAT A PERSON OR
PERSONS OTHER THAN THE DEFENDANT COWM TTED THE CRI ME.

S 6. Subdivision 2 of section 240.20 of the crimnal procedure lawis
renunber ed subdivision 4 and three new subdivisions 2, 3 and 5 are added
to read as foll ows:

2. WTH N FI FTEEN DAYS OF ARRAI GNMENT, THE PROSECUTOR SHALL, SUBJECT
TO A PROTECTI VE ORDER, MAKE AVAI LABLE TO THE DEFENDANT:

(A) ANY WRI TTEN OR RECORDED STATEMENT, | NCLUDI NG ANY TESTI MONY BEFORE
A GRAND JURY AND AN EXAM NATI ON VI DEOTAPED PURSUANT TO SECTI ON 190. 32 OF
TH S CHAPTER, MADE BY A PERSON WHOM THE PROSECUTCOR | NTENDS TO CALL AS A
WTNESS AT TRIAL, AND WHI CH RELATES TO THE SUBJECT MATTER OF THE
W TNESS' S TESTI MONY.

(B) A RECORD OF JUDGVENT OF CONVI CTION OF A W TNESS THE PEOPLE | NTEND
TO CALL AT TRIAL | F THE RECORD OF CONVICTION IS KNOAN BY THE PROSECUTOR
TO EXI ST.

(©) THE EXI STENCE OF ANY PENDI NG CRI M NAL ACTI ON AGAI NST A W TNESS THE
PEOPLE | NTEND TO CALL AT TRIAL, |IF THE PENDI NG CRIM NAL ACTION IS KNOMN
BY THE PROSECUTOR TO EXI ST.

(D) ANY PROM SES OR THREATS TO, OR AGREEMENTS WTH, A W TNESS THE
PROSECUTI ON | NTENDS TO CALL AT TRIAL, |IF SUCH PROM SE, THREAT OR AGREE-
MENT |S RELATED TO THE W TNESS' S TESTI MONY AND | S KNOWN BY THE PROSE-
CUTI ON.

(E) THE NAVE, ADDRESS AND QUALI FI CATI ONS OF ANY EXPERT, OTHER THAN AN
EXPERT GOVERNED BY SECTI ON 250. 10 OF THI S CHAPTER, THE PEOPLE | NTEND TO
CALL AS A WTNESS AT TRI AL, AS WELL AS A WRI TTEN REPORT BY THAT W TNESS
SETTING FORTH |IN REASONABLE DETAIL THE SUBJECT MATTER ON WHI CH THE
EXPERT IS EXPECTED TO TESTIFY |INCLUDING THE WTNESS' S OPINION AND
CONCLUSI ONS, | F ANY, AS WELL AS THE BASI S FOR THOSE OPI NI ONS AND CONCLU-
S| ONS.

THE PROVI SI ONS OF PARAGRAPHS (B) AND (C) OF THI'S SUBDI VI SI ON SHALL NOT
BE CONSTRUED TO REQUIRE THE PROSECUTOR TO FI NGERPRI NT A W TNESS OR
OTHERW SE CAUSE THE DI VI SION OF CRIM NAL JUSTI CE SERVICES OR OTHER LAW
ENFORCEMENT AGENCY OR COURT TO | SSUE A REPORT CONCERNI NG A W TNESS.

3. | F AFTER COWPLYI NG W TH THE PROVI SIONS OF THI S SECTI ON, ANY PROPER-
TY OR INFORVATION WHICH IS REQURED TO BE DI SCLOSED COVES | NTO THE
POSSESSI ON OF THE PROSECUTI ON, THE PROSECUTION SHALL, SUBJECT TO A
PROTECTI VE ORDER, PROVPTLY DI SCLOSE SUCH PROPERTY OR | NFORVMATI ON.

5. AT THE COMMVENCEMENT OF JURY SELECTION OR IN THE CASE OF A NON- JURY
TRI AL, BEFORE SUBM SSI ON OF EVI DENCE, THE PROSECUTOR SHALL, SUBJECT TO A
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PROTECTI VE ORDER, MAKE AVAI LABLE TO THE DEFENSE ANY WRI TTEN OR RECORDED
STATEMENT MADE BY A PERSON WHOM THE PROSECUTOR | NTENDS TO CALL AT TRI AL
AND WHI CH RELATES TO THE SUBJECT MATTER OF THE WTNESS' S TESTI MONY,
| NCLUDI NG UNREDACTED STATEMENTS PREVI QUSLY DI SCLOSED | N REDACTED FORM

S 7. Subdivision 4 of section 240.20 of the crimnal procedure |aw, as
added by chapter 412 of the laws of 1979 and renunbered by section six
of this act, is anmended to read as foll ows:

4. The prosecutor shall make a diligent, good faith effort to ascer-
tain the existence of [demanded] ANY property SUBJECT TO DI SCOVERY and
to cause such property to be nmde available for discovery where it
exists but is not wthin the prosecutor's possession, custody or
control; provided, that the prosecutor shall not be required to obtain
by subpoena duces tecum [denanded] material which the defendant may
t her eby obt ai n.

S 8. Section 240.30 of the crimnal procedure | aw, as added by chapter
412 of the laws of 1979, subdivision 1 as anended by chapter 558 of the
laws of 1982 and the openi ng paragraph of subdivision 1 as anmended by
chapter 317 of the laws of 1983, is amended to read as foll ows:

S 240.30 Discovery[; upon demand of] TO THE prosecutor.

1. Except to the extent protected by court order, upon [a denmand to
produce] DI SCLOSURE by the prosecutor PURSUANT TO SECTI ON 240.20 OF TH' S
ARTI CLE, a defendant agai nst whom an i ndi ctnent, superior court infornma-
tion, prosecutor's information, information, or sinplified informtion
chargi ng a m sdeneanor is pending shall disclose and nake available for
i nspection, photographing, copying or testing, subject to constitutiona
limtations:

(a) any witten report or document, or portion thereof, concerning a
physi cal or nmental examination, or scientific test, experinment, or
conpari sons, nade by or at the request or direction of, the defendant,
if the defendant intends to introduce such report or docunent at trial,
or if the defendant has filed a notice of intent to proffer psychiatric
evi dence and such report or docunment relates thereto, or if such report
or docunent was nade by a person, other than defendant, whom defendant
intends to call as a witness at trial; and

(b) any photograph, draw ng, tape or other electronic recordi ng which
the defendant intends to introduce at trial.

2. AT THE COMMENCEMENT OF JURY SELECTI ON, THE DEFENDANT SHALL, SUBJECT
TO A PROTECTI VE ORDER, MAKE AVAI LABLE TO THE PROSECUTOR: (A) ANY WRIT-
TEN OR RECORDED STATEMENT MADE BY A PERSON OTHER THAN THE DEFENDANT WHOM
THE DEFENDANT |INTENDS TO CALL AS A WTNESS AT THE TRI AL, AND WHI CH
RELATES TO THE SUBJECT MATTER OF THE WTNESS S TESTI MONY, | NCLUDI NG
UNREDACTED STATEMENTS PREVI QUSLY DI SCLOSED | N A REDACTED FORM

(B) A RECORD OF JUDGVENT OF CONVICTION OF A WTNESS, OTHER THAN THE
DEFENDANT, THE DEFENDANT | NTENDS TO CALL AT TRIAL |IF THE RECORD OF
CONVI CTI ON | S KNOWN BY THE DEFENDANT TO EXI ST;

(© THE EXISTENCE OF ANY PENDI NG CRI M NAL ACTI ON AGAI NST A W TNESS,
OTHER THAN THE DEFENDANT, THE DEFENDANT | NTENDS TO CALL AT TRIAL, |IF THE
PENDI NG CRI M NAL ACTION | S KNOAN BY THE DEFENDANT TO EXI ST;

(D) ANY PROM SES OR THREATS TO, OR AGCREEMENTS WTH, A WTNESS THE
DEFENSE | NTENDS TO CALL AT TRIAL, |IF SUCH PROM SE, THREAT OR AGREEMENT
| S RELATED TO THE W TNESS' S TESTI MONY AND IS KNOMN BY THE CALLI NG PARTY;
AND

(E) THE NAVE, ADDRESS, AND QUALI FI CATI ONS OF ANY EXPERT, OTHER THAN AN
EXPERT GOVERNED BY SECTI ON 250.10 OF TH S CHAPTER, THE DEFENSE | NTENDS
TO CALL AS A WTNESS AT TRIAL, AS WELL AS A WRI TTEN REPORT BY THAT
W TNESS SETTI NG FORTH | N REASONABLE DETAI L THE SUBJECT MATTER ON WH CH



Co~NOoOUIT~hWNE

A 3775 4

THE EXPERT |S EXPECTED TO TESTI FY | NCLUDI NG THE W TNESS' S OPI Nl ON AND
CONCLUSI ONS, | F ANY, AS WELL AS THE BASI S FOR THOSE OPI NI ONS AND CONCLU-
S| ONS.

3. The defense shall make a diligent good faith effort to make such
property avail able for discovery where it exists but the property is not
within its possession, custody or control, provided, that the defendant
shall not be required to obtain by subpoena duces tecum [demanded] nate-
rial that the prosecutor may thereby obtain.

S 9. Section 240.35 of the crimnal procedure |aw, as added by chapter
412 of the laws of 1979, is anended to read as foll ows:

S 240.35 Discovery; refusal [of demand] TO DI SCLOSE

Not wi t hstanding the provisions of sections 240.20 and 240.30 OF TH S
ARTI CLE, the prosecutor or the defendant, as the case may be, may refuse
to disclose any information FOR which [he] THAT PARTY reasonably
believes [is not discoverable by a demand to produce, pursuant to
section 240.20 or section 240.30 as the case nay be, or for which he
reasonably believes] a protective order would be warranted. Such
refusal shall be made in a witing, which shall set forth the grounds of
such belief as fully as possible, consistent with the objective of the
refusal . The witing shall be served upon the [demandi ng] OTHER party
and a copy shall be filed with the court.

S 10. Section 240.40 of the crimnal procedure |aw, as added by chap-
ter 412 of the laws of 1979, subdivision 1 as anended by chapter 558 of
the | aws of 1982, the opening paragraphs of subdivisions 1 and 2 as
anmended by chapter 317 of the Iaws of 1983 and the cl osing paragraph of
subdi vi sion 2 as anended by chapter 481 of the |aws of 1983, is anended
to read as foll ows:

S 240.40 Discovery; upon court order

1. Upon notion of a defendant agai nst whom an i ndictnent, superior
court information, prosecutor's information, information, or sinplified
information charging a m sdenmeanor is pending, the court in which such
accusatory instrunment is pending:

(a) nust order discovery as to any material not disclosed [upon a
demand] pursuant to section 240.20 OF THIS ARTICLE, if it finds that
[the prosecutor's refusal to disclose such material is not justified] A
PROTECTI VE ORDER SHOULD NOT BE | SSUED; (b) must, unless it is satisfied
that the people have shown good cause why such an order should [not] be
i ssued, order discovery or |ISSUE any ot her order authorized by subdivi-
sion one of section 240.70 OF THIS ARTICLE as to any nmaterial not
di scl osed [upon denmand] pursuant to section 240.20 OF TH' S ARTI CLE where
the prosecutor has failed to serve a tinely witten refusal pursuant to
section 240.35 OF THIS ARTICLE; and (c) [may] MJST order discovery with
respect to any other property, which the people intend to introduce at
the trial[, upon a show ng by the defendant that discovery with respect
to such property is material to the preparation of his defense, and that
the request is reasonable]. Upon granting the notion pursuant to para-
graph (c) hereof, the court shall, upon notion of the people [show ng
such to be material to the preparation of their case and that the
request is reasonable,] <condition its order of discovery by further
directing discovery by the people of property, of the sane kind or char-
acter as that authorized to be inspected by the defendant, which [he]
THE DEFENDANT intends to introduce at the trial.

2. Upon notion of the prosecutor, and subject to constitutional lim-
tation, the court in which an indictnent, superior court infornmation,
prosecutor's information, information, or sinplified information charg-
i ng a m sdeneanor is pending:
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(a) must order discovery as to any property not disclosed [upon a
demand] pursuant to section 240.30 OF THIS ARTICLE, if it finds that the
defendant's refusal to disclose such material is not justified; and (b)
may order the defendant to provide non-testinonial evidence. Such order
may, anong other things, require the defendant to:

(i) Appear in a line-up;

(ii) Speak for identification by witness or potential wtness;

(ii1) Be fingerprinted;

(iv) Pose for photographs not involving reenactnent of an event;

(v) Permit the taking of sanples of blood, hair or other materials
fromhis OR HER body in a manner not involving an unreasonabl e intrusion
thereof or a risk of serious physical injury thereto;

(vi) Provide specinmens of his OR HER handwri ti ng;

(vit) Submit to a reasonable physical or nedical inspection of his
body.

Thi s subdivision shall not be construed to |imt, expand, or otherw se
affect the issuance of a simlar court order, as may be authorized by
| aw, before the filing of an accusatory instrunent consistent with such
rights as the defendant nmay derive fromthe constitution of this state
or of the United States. This section shall not be construed to limt or
ot herwi se affect the [adm nstration] ADM N STRATION of a chem cal test
where otherw se authorized pursuant to section one thousand one hundred
ni nety-four-a of the vehicle and traffic | aw.

3. An order pursuant to this section nay be denied, Iimted or condi-
tioned as provided in section 240.50 OF TH S ARTI CLE, OTHERW SE AUTHOR-
| ZED PURSUANT TO SECTION ONE THOUSAND ONE HUNDRED NI NETY- FOUR OF THE
VEH CLE AND TRAFFI C LAW

S 11. Section 240.45 of the crimnal procedure |aw i s REPEALED

S 12. Section 240.50 of the crimnal procedure law is anended by
addi ng a new subdivision 1-a to read as foll ows:

1-A. THE COURT IN WHCH THE CRIMNAL ACTION IS PENDI NG MAY, UPON
MOTI ON OF El THER PARTY FOR AN ORDER TO REDACT THE NAME AND/ OR ADDRESS OF
A WTNESS, |SSUE A PROTECTI VE ORDER DENYI NG LIMTING CONDI TIONING OR
REGULATI NG DI SCOVERY OF THE NAME AND/ OR ADDRESS OF A W TNESS PURSUANT TO
TH'S ARTICLE FOR GOOD CAUSE, | NCLUDI NG SUBSTANTI AL RI SK OF PHYSI CAL
HARM | NTI M DATI ON, UNJUSTI FIED ANNOYANCE OR EMBARRASSMENT TO THE
W TNESS OR AN ADVERSE EFFECT UPON THE LEQ TI MATE NEEDS OF LAW ENFORCE-
MENT | NCLUDI NG THE PROTECTI ON OF THE CONFI DENTI ALI TY OF | NFORVMANTS.

S 13. Section 240.60 of the crimnal procedure |aw, as added by chap-
ter 412 of the laws of 1979, is anended to read as foll ows:

S 240.60 Discovery; continuing duty to disclose.

If, after conplying wth the provisions of this article or an order
pursuant thereto, a party finds, either before or during trial, addi-
tional material subject to discovery or covered by such order, [he] THAT
PARTY shall pronptly conply wth the [demand or] order, [refuse to
conply with the denmand where refusal is authorized,] or apply for a
protective order.

S 14. Subdivision 1 of section 240.70 of the crimnal procedure |aw,
as added by chapter 412 of the laws of 1979, is anended to read as
fol | ows:

1. If, during the course of discovery proceedings, the court finds
that a party has failed to conply with any of the provisions of this
article, the court may order such party to permt discovery of the prop-
erty not previously disclosed, grant a continuance, issue a protective
order, prohibit the i ntroduction of certain evidence or the calling of
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certain witnesses, G VE AN ADVERSE | NFERENCE | NSTRUCTI ON TO THE TRI ER OF
FACT or take any other appropriate action.

S 15. Section 240.75 of the crimnal procedure |aw, as added by chap-
ter 1 of the Iaws of 2000, is anended to read as foll ows:
S 240.75 Discovery; certain violations.

The failure of the prosecutor or any agent of the prosecutor to
di scl ose statenments that are required to be disclosed under subdivision
one of section 240.44 [or paragraph (a) of subdivision one of section
240.45] of this article shall not constitute grounds for any court to
order a new pre-trial hearing or set aside a conviction, or reverse,
nodi fy or vacate a judgnment of conviction in the absence of a show ng by
the defendant that there is a reasonable possibility that the non-dis-
closure materially contributed to the result of +the trial or other
proceedi ng; provi ded, however, that nothing in this section shall affect
or limt any right the defendant may have to a re-opened pre-trial hear-
ing when such statenents were disclosed before the cl ose of evidence at
trial.

S 16. Section 240.80 of the crimnal procedure |aw is REPEALED

S 17. Subdivision 2 of section 240.90 of the crimnal procedure |aw,
as added by chapter 412 of +the laws of 1979, is anmended to read as
fol | ows:

2. [Al WTH N FI FTEEN DAYS AFTER THE PROSECUTOR HAS DI SCLOSED TO THE
DEFENDANT PROPERTY DESCRI BED | N SECTI ON 240.20 OF THI' S ARTICLE, A notion
by a defendant for discovery shall be made as OTHERW SE prescribed in
section 255.20 of this chapter. SUCH MOTI ON MUST STATE THAT EACH | TEM OF
PROPERTY SOUGHT HAS NOT PREVI OUSLY BEEN DI SCLOSED TO THE DEFENDANT

S 18. Subdivision 2 of section 710.30 of the crimnal procedure |aw,
as separately anmended by chapters 8 and 194 of the laws of 1976, is
amended to read as foll ows:

2. Such notice nust be served within [fifteen] TH RTY days after
arraignnent and before trial, and upon such service the defendant rnust
be accorded reasonabl e opportunity to nove before trial, pursuant to
subdi vi si on one of section 710.40 OF THI S ARTICLE, to suppress the spec-
i fied evidence. For good cause shown, however, the court may permt the
people to serve such notice, thereafter and in such case it nust accord
t he def endant reasonabl e opportunity thereafter to nmke a suppression
not i on.

S 19. Subdivision 9 of section 65.20 of the crimnal procedure |aw, as
added by chapter 505 of the laws of 1985 and renunbered by chapter 548
of the Iaws of 2007, is anended to read as foll ows:

9. (a) Prior to the commencenent of the hearing conducted pursuant to
subdivision five of this section, the district attorney shall, subject
to a protective order, conply with the provisions of subdivision [one]
TWO of section [240.45] 240.20 of +this chapter as they concern any
wi tness whomthe district attorney intends to call at the hearing and
the child w tness.

(b) Before a defendant <calls a witness at such hearing, he or she
nmust, subject to a protective order, conply wth the provisions of
subdivision two of section [240.45] 240.30 of this chapter as they
concern all the witnesses the defendant intends to call at such hearing.

S 20. Paragraph (a) of subdivision 14 of section 400.27 of the crim-
nal procedure |law, as added by chapter 1 of the laws of 1995, is anended
to read as foll ows:

(a) At a reasonable tinme prior to the sentencing proceeding or a
nmental retardation hearing:
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(i) the prosecutor shall, unless previously disclosed and subject to a
protective order, nake available to the defendant the statenents and
information specified in subdivision [one] TW of section [240.45]
240. 20 and nmeke available for inspection, photographing, copying or
testing the property specified in subdivision one of section 240.20; and

(ii) the defendant shall, unless previously disclosed and subject to a
protective order, nake available to the prosecution the statenments and
i nformati on specified in subdivision two of section [240.45] 240.30 and
make available for inspection, photographing, copying or testing,

subject to constitutional limtations, the reports, docunents and ot her
property specified in subdivision one of section 240. 30.
This act shall take effect on the first of January next

succeedi ng the date on which it shall have becone a |aw, provided that
the anendnent to subdivision 9 of section 65.20 of the crimnal proce-
dure | aw, made by section nineteen of this act, shall not affect the
expiration and repeal of such section of the crimnal procedure | aw and
shall expire and be deened repeal ed therewth.



