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STATE OF NEW YORK

3522
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 27, 2009

Introduced by M of A PERRY -- Milti-Sponsored by -- M of A CANES-
TRARI , COOK, GOTTFRI ED, JACOBS, JOHN, PHEFFER, J. RIVERA, ROBI NSO\,
TOMS -- read once and referred to the Conmttee on Labor

AN ACT to amend the general business law, in relation to a right of
action for violation of statutes in bids on construction projects

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
399-ff to read as foll ows:

S 399-FF. FAIRNESS I N COVPETI TI VE BIDDING 1. FOR THE PURPCSE OF THI S
SECTI ON:

(A) THE TERM " PERSON' SHALL | NCLUDE ANY | NDI VI DUAL, FIRM ASSOCI ATI ON,
PARTNERSH P OR CORPORATI ON.

(B) THE TERM " CONSTRUCTI ON PRQJECT" SHALL | NCLUDE ANY PROQJECT | NVOLV-
ING THE CONSTRUCTI ON, MODERNI ZATI ON, | MPROVEMENT, REHABI LI TATI ON,
REPAI R, MAI NTENANCE, REPLACEMENT OR RENOVATI ON OF A BUI LDI NG ROAD OR
STRUCTURE, OR ANY PORTION OF SUCH A PRQJECT PERFORMED PURSUANT TO A
SUBCONTRACTI NG ARRANGEMENT.

2. (A) ANY PERSON WHOSE COWPETI TI VE BI D FOR A CONSTRUCTI ON PRQIECT HAS
BEEN REJECTED AND | NSTEAD AWARDED TO ANOTHER PERSON MAY BRI NG AN ACTI ON
FOR DAVAGES | N A COURT OF COWETENT JURI SDI CTI ON AGAINST THE W NNI NG
BIDDER | F THE W NNI NG Bl DDER HAS VI OLATED THE LABOR LAW OR THE WORKERS'
COVPENSATI ON LAW BY FAI LI NG TO PAY REQUI RED TAXES OR SECURE | NSURANCE
PURSUANT TO SUCH LAWS FOR ANY REASON | NCLUDI NG M SCLASSI FYI NG ONE OR
MORE OF | TS WORKERS OTHER THAN AN EMPLOYEE IN I TS BI D COST.

(B) THE DETERM NATI ON WHETHER A WORKER ON A CONSTRUCTI ON PRQIECT IS
PROPERLY CLASSIFIED AS AN EMPLOYEE SHALL BE MADE | N ACCORDANCE W TH
APPLI CABLE STATE LAW

3. (A) A PARTY UNSUCCESSFULLY BI DDI NG ON A CONSTRUCTI ON PROJECT W LL
BE DEEMED TO HAVE SUFFERED AN |INJURY BY VIRTUE OF NOT HAVI NG BEEN

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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AWARDED THE BI D, REGARDLESS OF WHETHER THE W NNI NG Bl DDER REALI ZES A NET
PROFI T ON THE PERFORMANCE OF THE CONTRACT.

(B) A WNN NG BI DDER WHO | S A DEFENDANT | N AN ACTI ON BROUGHT PURSUANT
TO THI' S SECTI ON SHALL NOT BE LI ABLE FOR DAMAGES | F HE ESTABLI SHES, AS AN
AFFI RVATI VE DEFENSE, THAT THE FAI LURE TO COVPLY W TH STATE LAWS REQUI R-
ING EMPLOYERS TO PAY STATE UNEMPLOYMENT | NSURANCE OR SECURE WORKERS'
COVPENSATI ON COVERAGE RESULTI NG FROM THE M SCLASSI FI CATI ON OF AN EMPLOY-
EE AS OTHER THAN AN EMPLOYEE | F THE BI D WAS NOT A KNOW NG VI OLATI ON.

4. ANY PARTY WHO SUCCESSFULLY MAI NTAINS AN ACTION UNDER THI' S SECTI ON
SHALL BE ENTITLED TO DAMAGES FROM THE W NNI NG BI DDER | N AN AMOUNT NOT
LESS THAN TEN PERCENT OF THE AMOUNT OF THE SUCCESSFUL BID, OR SUCH
GREATER AMOUNT AS SHALL BE DETERM NED BY THE COURT, AND I N ADDI TION TO
ANY OTHER DAMAGES AWARDED, SHALL BE ENTI TLED TO THE PAYMENT OF ALL OF
| TS COSTS AND REASONABLE ATTORNEYS' FEES I N BRI NG NG THE ACTI ON.

S 2. This act shall take effect imediately.



