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STATE OF NEW YORK

3456
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 27, 2009

Introduced by M of A MENG COLTON, GORDON, MAI SEL, COOX -- Milti-Spon-
sored by -- M of A GOTTFRIED -- read once and referred to the
Committee on Judiciary

AN ACT to anend the real property law, in relation to recording of
restrictive covenant nodification docunents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The real property lawis anmended by adding a new section
291-i to read as foll ows:

S 291-1. PRCH BI TED RESTRI CTI VE COVENANTS. 1. PROHI Bl TED RESTRI CTI ONS.
(A) ANY PROVISION IN A WRI TTEN | NSTRUVENT RELATI NG TO OR AFFECTI NG REAL
PROPERTY THAT PURPORTS TO FORBID OR RESTRICT CONVEYING MORTGAGQ NG
ENCUMBERI NG OR LEASI NG OF SUCH REAL PROPERTY TO ANY PERSON ON THE BASI S
OF RACE, COLOR, RELIG ON, GENDER, SEXUAL ORI ENTATION, FAM LIAL STATUS,
MARI TAL STATUS, DISABILITY, SOURCE OF | NCOVE OR SOCI OECONOM C STATUS,
NATI ONAL ORI G N OR ANCESTRY, OR HUMAN | MVUNCDEFI CI ENCY VIRUS, OR ANY
OTHER CRI TERI A I N VI OLATI ON OF APPLI CABLE FEDERAL OR STATE LAW SHALL BE
VA D.

(B) NOTW THSTANDI NG PARAGRAPH (A) OF THI'S SUBDI VI SI ON, THE FOLLOW NG
PROVI SI ONS ARE NOT PROCHI BI TED BY THI S SECTI ON:

(1) ALIMTATION, ON THE BASIS OF RELIA ON, ON THE USE OF REAL PROPER-
TY HELD BY A RELI G QUS | NSTI TUTI ON OR ORGANI ZATI ON OR BY ANY RELIdG QUS
OR CHARI TABLE ORGANI ZATI ON, OPERATED, SUPERVI SED OR CONTROLLED BY A
RELI G QUS | NSTI TUTI ON OR ORGANI ZATI ON AND USED FOR RELI G OQUS OR CHARI TA-
BLE PURPCSES; AND

(1) ALIMTATION, IN ACCORDANCE WTH THE PROVISIONS OF STATE OR
FEDERAL LAW ON THE BASI S OF SOURCE OF | NCOVE OR SOCI O ECONOM C STATUS,
ON THE USE OF REAL PROPERTY DESI GNATED AS HOUSI NG ACCOVMODATI ONS FOR
PERSONS |IN LOW | NCOVE CATEGORIES, WH CH LI M TATI ON RESTRI CTS USE OR
OCCUPANCY OF SUCH PROPERTY TO PERSONS | N SUCH CATEGORI ES, | NCLUDI NG BUT
NOT LI M TED TO LI M TATI ONS ON PROPERTY:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) DESI GNATED AS PUBLI CLY- ASSI STED HOUSI NG ACCOVMODATI ONS AS PROVI DED
I N SECTI ON TWO HUNDRED NI NETY-TWO OF THE HUMAN RI GHTS LAW OR

(B) SUBJECT TO RENT CONTROL OR RENT STABI LI ZATI ON PURSUANT TO CHAPTER
FI VE HUNDRED SEVENTY-SI X OF THE LAWS OF NI NETEEN HUNDRED SEVENTY- FOUR,
CONSTI TUTING THE  EMERGENCY  TENANT PROTECTION  ACT OF N NETEEN
SEVENTY- FOUR, CHAPTER TWO HUNDRED SEVENTY- FOUR OF THE LAWS OF NI NETEEN
HUNDRED FORTY- Sl X, CONSTI TUTI NG THE EMERGENCY HOUSI NG RENT CONTROL LAW
OR THE ADM NI STRATI VE CODE OF THE CI TY OF NEW YORK

(© THE VO DING OF A PROVI SION PURSUANT TO PARAGRAPH (A) OF TH'S
SUBDI VI SI ON  SHALL NOT' AFFECT THE VALIDI TY OF THE | NSTRUMENT, AND THE
I NSTRUMENT SHALL HAVE FULL FORCE AND EFFECT IN ALL OTHER RESPECTS, AND
SHALL BE CONSTRUED AS | F NO SUCH PROVI SI ON WERE CONTAI NED THEREI N.

2. PROSPECTI VE DOCUMENTS. SUBJECT TO THE PROVI SI ONS OF SUBDI VI SI ON
FIVE OF THI S SECTI ON, NO WRI TTEN | NSTRUVENT HEREAFTER MADE, RELATING TO
OR AFFECTI NG REAL PROPERTY, SHALL CONTAI N ANY PROVI SI ON I N VI OLATI ON OF
THE PROVI SIONS OF SUBDI VI SI ON ONE OF THI'S SECTI ON. UPON THE TRANSFER OR
SALE OF REAL PROPERTY, OR UPON THE OCCURRENCE OF ANY OTHER CI RCUMSTANCES
ENTAI LI NG THE FI LI NG OF A NEW DEED PERTAI NI NG TO REAL PROPERTY, WH CHEV-
ER OCCURS FIRST, THE ATTORNEY, TITLE | NSURANCE COVPANY OR TI TLE | NSUR-
ANCE AGENT PREPARI NG THE NEW DEED SHALL REMOVE FROM SUCH DEED ALL
PROVI SIONS OR LANGUAGE PROCHI BI TED BY SUBDI VI SION ONE OF THI S SECTI ON,
AND SHALL ALSO REMOVE ALL SUCH PROVI SI ONS OR LANGUAGE FROM ANY ASSQOCI -
ATED CONTRACTS, SECURI TY | NSTRUMENTS OR OTHER DOCUMENTS | NVOLVED I N THE
TRANSACTI ON.  SUCH ATTORNEY, TI TLE | NSURANCE COVPANY OR Tl TLE | NSURANCE
AGENT SHALL, [IF NECESSARY TO d VE EFFECT TO TH S SECTI ON, PREPARE A
MCDI FI CATI ON DOCUMENT AS PROVI DED I N SUBDI VI SI ON THREE OF THI'S SECTI ON,
TO BE SIGNED BY THE OWNER OF RECORD OR THE PROSPECTI VE PURCHASER OF THE
PROPERTY, AS APPLI CABLE, AND SHALL FILE THE SAVME AT THE TIME THE NEW
DEED | S FI LED.

3. EXISTING DOCUMENTS. SUBJECT TO THE PROVI SI ONS OF SUBDI VI SI ON FI VE
OF TH S SECTI ON, A PERSON WHO HOLDS AN OMNERSHI P | NTEREST OF RECORD | N
REAL PROPERTY HE OR SHE BELI EVES IS THE SUBJECT OF A PROHI BI TED RESTRI C-
TI VE COVENANT I N VI OLATI ON OF THE PROVI SIONS OF THI S SECTI ON MAY, AT ANY
TIME PRIOR TO THE SALE OF THE PROPERTY, RECCRD A DOCUMENT, AS DESCRI BED
IN TH'S SUBDI VI SI ON, MODI FYI NG THE | NSTRUMENT CONTAI NI NG THE PROH BI TED
RESTRI CTI VE COVENANT.

(A) THE MODI FI CATION DOCUMENT SHALL BEAR THE HEADI NG " RESTRI CTI VE
COVENANT MODI FI CATI ON', AND SHALL BE FILED WTH THE CLERK OF THE COUNTY
IN VH CH THE REAL PROPERTY | S LOCATED, | NDEXED | N THE SAME MANNER AS ANY
PREVI QUSLY RECORDED DOCUMENT OR DOCUMENTS TO WHI CH THE MODI FI CATI ON
DOCUMENT REFERS.

(B) THE MODI FI CATI ON DOCUMENT SHALL:

(1) DI SPLAY ON THE FI RST PAGE THE NOTATION "THI S DOCUMENT MODI FIES A
DOCUMENT  THAT CONTAINS | LLEGAL RESTRI CTI ONS BASED ON RACE, COLOR, RELI -
G ON, CENDER, SEXUAL ORI ENTATI ON, FAM LI AL STATUS, MARI TAL STATUS, DI SA-
BILITY, SOURCE OF | NCOVE OR SOCI O- ECONOM C STATUS, NATIONAL ORIG N OR
ANCESTRY, OR HUMAN | MMUNCDEFI CI ENCY VI RUS, THAT VI CLATE STATE AND/ OR
FEDERAL LAW AND IS EXECUTED FOR THE PURPOSE OF REMOVING  SUCH
RESTRI CTI ONS. ";

(1) REFERENCE THE ORI G NAL DOCUMENT TO BE MODI FI ED BY BOOK AND PAGE
OR I NSTRUMENT NUMBER AND THE DATE OF RECORDI NG, AND SET FORTH THE NAMES
OF THE SI GNATORI ES TO THE ORI G NAL DOCUMENT, | F ANY;

(I'11) 1 NCLUDE A COVPLETE COPY OF THE ORI G NAL DOCUMENT CONTAI NI NG THE
UNLAWFULLY RESTRI CTlI VE LANGUAGE W TH THE UNLAWFULLY RESTRI CTI VE LANGUAGE
STRI CKEN; AND
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(1'V) SET FORTH THE NAME AND ADDRESS OF THE PERSON PREPARI NG THE
MCDI FI CATI ON DOCUMENT; AND

(V) BE DULY EXECUTED IN THE MANNER AS A DEED BY ALL OANERS OF RECORD
OF THE REAL PROPERTY, AND SI GNED UNDER PENALTY OF LAW

(© THE OMNER OF THE PROPERTY SHALL BE RESPONSI BLE FOR ANY FI LI NG FEE,
I F ANY, ASSOCI ATED W TH THE FI LI NG OF SUCH DOCUMENT.

4. FORM THE COUNTY CLERK SHALL MAKE AVAI LABLE TO THE PUBLI C RESTRI G
TI VE COVENANT MODI FI CATI ON FORMS AND | NSTRUCTI ONS | N ACCORDANCE W TH THE
PROVISIONS OF TH'S SECTION. NOTW THSTANDI NG THE FOREGO NG, A PROPERTY
OMER MAY ELECT TO HAVE AN ATTORNEY PREPARE THE MODI FI CATI ON DOCUMENT | N
ACCORDANCE W TH THE PROVI SIONS OF THI S SECTI ON.

5. COWMON | NTEREST DEVELOPMENTS. MODI FI CATION OF THE PROVISIONS OF
GENERAL ASSOCI ATI ON  DOCUMENTS PERTAI NING TO COVWON | NTEREST DEVELOP-
MENTS, | NCLUDI NG CONDOM NI UM OR COOPERATI VE ASSCCI ATI ON DOCUMENTS,  FOR
THE PURPOSE OF REMOVI NG PROHI BI TED RESTRI CTI VE COVENANTS AS DESCRI BED | N
SUBDI VI SION ONE OF THI S SECTI ON SHALL REQUI RE THE WRI TTEN APPROVAL COF A
MAJORITY OF ALL OF THE OAMNERS OF REAL PROPERTY LOCATED W THI N THE DEVEL-
OPMENT. UPON GOCD FAI TH DELI VERY OF WRI TTEN NOTI FI CATION TO ALL OWERS
OF REAL PROPERTY LOCATED WTH N A SUBDI VI SIQON, AS | NDI CATED ON THE
RECORDS OF THE CLERK OF THE COUNTY IN WH CH THE SUBDI VI SION | S LOCATED,
A MEETI NG MAY BE HELD NOT LESS THAN TEN DAYS AFTER SUCH NOTI FI CATI ON HAS
BEEN G VEN, CONCERNI NG THE MODI FI CATI ON OF ANY PROCHI Bl TED RESTRI CTI VE
COVENANTS. FOLLOW NG APPROVAL OF THE MAJORITY OF OANERS, A MADI FI CATI ON
DOCUMENT PREPARED | N ACCORDANCE W TH THE PROVI SI ONS OF SUBDI VI SI ON THREE
O THIS SECTION SHALL BE FILED WTH THE COUNTY CLERK. A COPY OF THE
MCDI FI CATI ON DOCUMENT SHALL BE DELI VERED BY MAIL TO ALL OANERS OF RECCORD
OF REAL PROPERTY LOCATED W THI N THE SUBDI VI SI ON.

6. REVIEW PRI OR TO RECORDI NG A MDD FI CATI ON DOCUMENT, THE COUNTY
CLERK SHALL SUBM T THE MODI FI CATI ON DOCUMENT TO THE COUNTY ATTORNEY WHO
SHALL DETERM NE WHETHER THE ORI G NAL DOCUMENT CONTAINS A RESTRI CTI ON
PROHI BI TED BY SUBDI VI SION ONE OF THI S SECTI ON. THE COUNTY ATTORNEY SHALL
RETURN THE DOCUMENTS AND SHALL ADVI SE THE COUNTY CLERK OF | TS DETERM -
NATI ON. | F THE COUNTY ATTORNEY DETERM NES THAT THE ORI G NAL DOCUMENT
DCES NOTI' CONTAIN PROVISIONS IN VICOLATION OF SUBDI VISION ONE OF THI S
SECTI ON, THE COUNTY CLERK SHALL NOT RECORD THE MODI FI CATI ON  DOCUMENT,
BUT SHALL RETURN THE DOCUMENT TO THE PROPERTY OWNER.

7. EFFECT. SUBJECT TO COVENANTS, CONDI TI ONS, AND RESTRI CTI ONS RECORDED
AFTER THE ORI G NAL DOCUVMENT CONTAI NI NG UNLAWFUL RESTRICTIONS, AND
SUBJECT TO COVENANTS, CONDI TI ONS AND RESTRICTI ONS RECORDED AFTER THE
RESTRI CTI VE COVENANT MODI FI CATI ON  DOCUMENT, THE RESTRI CTlI VE COVENANT
MCDI FI CATI ON, ONCE RECORDED, SHALL BE DEEMED THE ONLY RESTRI CTI ONS
HAVI NG EFFECT ON THE PROPERTY.

8. RESPONSIBILITY. IF THE HOLDER OF AN OMNERSHI P | NTEREST | N PROPERTY
CAUSES TO BE RECORDED A RESTRICTIVE COVENANT MODI FI CATI ON  DOCUMENT
PURSUANT TO THI S SECTI ON WHI CH CONTAI NS LANGUAGE NOT AUTHORI ZED BY THI S
SECTI ON, ANY LI ABILITY THAT DERI VES FROM SUCH RECCORDI NG SHALL BE THE
SOLE RESPONSIBILITY OF THE HOLDER OF THE OMNERSHI P | NTEREST OF RECORD
AND THE COUNTY CLERK SHALL NOT | NCUR ANY LI ABILITY FOR RECORDI NG SUCH
DOCUMENT.

9. DEFINITIONS. AS USED IN TH S SECTI ON:

(A) "PROVISION' MEANS ALL CLAUSES, STIPULATIONS, RESTRI CTI ONS, PROCH -
Bl TI ONS, COVENANTS AND CONDI TI ONS OF ANY KI ND OR CHARACTER, | NCLUDI NG A
RI GHT OF ENTRY OR A PGSSI BI LI TY OF REVERTER, VH CH DI RECTLY OR | NDI RECT-
LY LIMT THE USE OR OCCUPANCY OF REAL PROPERTY;

(B) "WRITTEN |INSTRUMENT" OR "INSTRUMENT" MEANS EVERY WRI TI NG THAT
RELATES TO OR AFFECTS ANY RIGHT, TITLE, |INTEREST IN REAL PROPERTY,
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| NCLUDI NG BUT NOT LIM TED TO, DEEDS, MORTGAGES, LEASES, LIENS, MAPS AND
PLATS;

(O "SOURCE OF | NCOVE' MEANS THE COMBI NED SOURCES OF ALL LAWUL, VERI -
FI ABLE | NCOVE PAI D DI RECTLY TO A PERSON OR TO HI' S OR HER REPRESENTATI VE,
VH CH | NCOVE | S REPORTED | N ACCORDANCE W TH APPLI CABLE FEDERAL AND STATE
LAW AND

(D) "RESTRICTIVE COVENANT MODI FI CATION' OR "MODI FI CATI ON DOCUMENT"
MEANS A DOCUMENT PREPARED AND FI LED I N ACCORDANCE W TH THE PROVI SI ONS OF
SUBDI VI SION THREE OF THHS SECTION FOR THE PURPCSE OF MODIFYING AN
| NSTRUVENT CONTAI NI NG A PRCHI BI TED RESTRI CTI VE COVENANT AS PROVI DED I N
SUBDI VI SION ONE OF THI' S SECTI ON.

10. APPLI CATION. NOTHING IN THI S SECTI ON SHALL BE CONSTRUED TO PRCHI B-
| T THE I NCLUSI ON I N WRI TTEN | NSTRUMENTS OF PROVI SI ONS NECESSARY TO @G VE
EFFECT TO STATE OR FEDERAL STATUTES.

11. LIABILITY. NOTW THSTANDI NG ANY LAW TO THE CONTRARY, ANY PERSON
VHO, I N GOOD FAI TH AND IN THE USUAL COURSE OF BUSINESS, DELIVERS ANY
DEED, CONTRACT, SECURITY |INSTRUVENT, OR OTHER | NSTRUVENT AFFECTI NG THE
TRANSFER OR SALE OF, OR ANY | NTEREST I N, REAL PROPERTY WHI CH CONTAINS A
RESTRI CTI VE COVENANT AS DESCRIBED I N SUBDI VI SION ONE OF THI' S SECTI ON,
SHALL BE | MMUNE FROM CIVIL LI ABILITY. I N ADDI TION, SUCH DELIVERY SHALL
NOT CONSTI TUTE AN UNFAI R HOUSI NG PRACTI CE. THE PROVI SI ONS OF THI S SUBDI -
VI SI ON SHALL NOT APPLY TO ANY PERSON VWHO

(A) REPRESENTS OR ATTEMPTS TO REPRESENT THAT SUCH RESTRI CTI VE COVEN-
ANTS ARE VALI D AND ENFORCEABLE; OR

(B) HONORS OR EXERCI SES OR ATTEMPTS TO HONOR OR EXERCI SE SUCH RESTRI C-
Tl VE COVENANTS.

S 2. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw, provided, however that effective imedi ate-
ly, the addition, anendnment and/or repeal of any rule or regul ation
necessary for the inplenmentation of this act on its effective date are
authorized and directed to be made and conpleted on or before such
effective date.



