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Introduced by M of A PHEFFER, DI NON TZ, G ANARIS, GREENE, CARROQZZA,
ORTIl Z, SWEENEY -- Multi-Sponsored by -- M of A BOYLAND, CLARK,
CYMBROW TZ, DESTITO, ENGLEBRI GHT, GALEF, GLICK, HOOPER, HOYT, JOHN,
MAGEE, MARKEY, MAYERSOHN, MENENY, M LLMAN, PERRY, TOMS -- read once
and referred to the Conmttee on Consunmer Affairs and Protection

AN ACT to amend the general business law, in relation to the regul ation
of unsolicited advertisenents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business law is anmended by adding a new
section 394-f to read as foll ows:

S 394-F. UNSOLI Cl TED ADVERTI SEMENTS. 1. FOR PURPOSES OF THI'S SECTI ON
THE TERVES:

(A) "UNSOLI Cl TED ADVERTI SEMENT" MEANS ANY WRI TTEN MATERI AL ADVERTI SI NG
THE COWERCI AL AVAILABILITY OR QUALITY OF ANY PROPERTY, GOODS, OR
SERVI CES WHICH IS MAI LED OR DELI VERED TO A CONSUMER WHO IS SPECI FI CALLY
| DENTI FI ED BY Bl OGRAPHI CAL | NFORMATI ON W THOUT THAT CONSUMER S EXPRESS
| NVI TATI ON OR PERM SSI ON.  SUCH TERM SHALL NOT | NCLUDE MATERI AL TRANSM T-
TED TO A CONSUMER OVER THE | NTERNET AND COVMUNI TY PUBLI CATI ONS WHI CH ARE
DI STRI BUTED TO THE PUBLI C, W THOUT CONSI DERATI ON, FOR PURPOSES OF COMMU-
NI TY | NFORMATI ON AND COVMUNI TY ADVERTI SI NG WHI CH ARE EXEMPT FROM SALES
AND USE TAX PURSUANT TO SUBDIVISION (1) OF SECTI ON ELEVEN HUNDRED
FI FTEEN OF THE TAX LAW

(B) "CONSUMER' MEANS A NATURAL PERSON WHO IS THE RECI PI ENT OF AN UNSO
LI Cl TED ADVERTI SEMENT;

(C©) "SENDER' MEANS A PERSON, FIRM PARTNERSH P, LIMTED LIABILITY
COVPANY, CORPORATI ON, ASSOCI ATI ON, OR OTHER ENTI TY ESTABLI SHED OR FORMED
FOR PROFI T.

2. EVERY SENDER OF AN UNSOLI Cl TED ADVERTI SEMENT TO A CONSUMER SHALL
PROVI DE SUCH CONSUMER, ON AN ANNUAL BASIS, WTH A WRI TTEN NOTI CE OF THE
CONSUMER S RI GHT, GRANTED BY THI S SECTI ON, TO ELECT NOT TO RECElI VE ANY

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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FURTHER UNSCLI CIl TED ADVERTI SEMENTS FROM SUCH SENDER  SUCH WRI TTEN
DI SCLOSURE SHALL BE MADE | N A CLEAR AND CONSPI CUOUS MANNER AND SHALL SET
FORTH A REASONABLE METHOD BY WHI CH THE CONSUMER CAN EXERCI SE SUCH RI GHT.
SUCH WRI TTEN DI SCLOSURE MAY | NDI CATE THAT SUCH CONSUMER MAY AT ANY TI ME
ELECT NOT TO RECEI VE ANY FURTHER UNSOLI Cl TED ADVERTI SEMENTS FROM SUCH
SENDER.

3. SUCH SENDER SHALL MAI NTAIN AN EXCLUSI ON LI ST AND SHALL NOT SEND ANY
UNSOLI Cl TED ADVERTI SEMENT TO ANY CONSUMER ON SUCH LI ST. SUCH SENDER | S
PROHI Bl TED FROM USI NG SUCH LI ST FOR ANY PURPCSE OTHER THAN COVPLI ANCE
W TH THE REQUI REMENTS OF THI' S SECTI ON.

4. NO SENDER SHALL BE DEEMED TO HAVE VI OLATED THE PROVI SIONS OF THI S
SECTI ON | F SUCH SENDER SHOWS, BY A PREPONDERANCE OF THE EVI DENCE, THAT
THE VI CLATION WAS NOT | NTENTI ONAL AND RESULTED FROM A BONA FI DE ERROR
MADE NOTW THSTANDI NG THE MAI NTENANCE OF PROCEDURES REASONABLY ADOPTED TO
AVO D ANY SUCH ERROR.

5. NO PENALTY SHALL BE | MPOSED UNDER THI' S SECTI ON FOR ANY MAI LI NG SENT
TO A CONSUMER | F SUCH MAI LI NG WAS SENT WTHI N A REASONABLE PERIOD OF
TI ME AFTER RECEI VI NG THE CONSUMER S PRI MARY NOTI FI CATI ON TO BE PLACED ON
SUCH LI ST.

6. WHENEVER A COURT DETERM NES THAT A VI OLATION OF THI S SECTI ON HAS
OCCURRED, THE COURT SHALL IMPOSE A CIVIL PENALTY NOT TO EXCEED ONE
HUNDRED DOLLARS. A SECOND OFFENSE AND ANY OFFENSE COWM TTED THEREAFTER
ARE PUNI SHABLE BY A ClIVIL PENALTY NOT TO EXCEED FI VE HUNDRED DOLLARS.

7. WHENEVER THERE IS A VI OLATION OF THI S SECTI ON, AN APPLI CATI ON MAY
BE MADE BY THE ATTORNEY GENERAL, I N THE NAME OF THE PEOPLE OF THE STATE
OF NEW YORK, TO A COURT OR JUSTICE HAVING JURISDICTION, BY A SPECIAL
PROCEEDI NG  TO | SSUE AN | NJUNCTI ON AND, UPON NOTI CE TO THE DEFENDANT OF
NOT LESS THAN FI VE DAYS, TO ENJO N AND RESTRAI N THE CONTI NUANCE OF SUCH
VIOLATION;, AND IF |IT SHALL APPEAR TO THE SATI SFACTI ON OF THE COURT OR
JUSTI CE THAT THE DEFENDANT HAS, IN FACT, WVIOLATED TH'S SECTION, AN
INJUNCTION MAY BE |ISSUED BY THE COURT OR JUSTICE, ENJO N NG AND
RESTRAI NI NG ANY FURTHER VI OLATI ONS, W THOUT REQUI RING PROOF THAT ANY
PERSON HAS, |IN FACT, BEEN |INJURED OR DAMAGED THEREBY. | N ANY SUCH
PROCEEDI NG THE COURT MAY MAKE ALLOMNCES TO THE ATTORNEY GENERAL AS
PROVIDED |IN PARAGRAPH SIX OF SUBDI VISION (A) OF SECTI ON ElI GHTY- THREE
HUNDRED THREE OF THE Cl VIL PRACTI CE LAW AND RULES AND DI RECT RESTITU
TION. |IN CONNECTION WTH ANY SUCH PROPOSED APPLI CATI ON, THE ATTORNEY
GENERAL | S AUTHORI ZED TO TAKE PROOF AND MAKE A DETERM NATION OF THE
RELEVANT FACTS AND TO | SSUE SUBPOENAS | N ACCORDANCE W TH THE Cl VI L PRAC-
TI CE LAW AND RULES.

S 2. If any provision of this act or the application of such provision
in certain circunstances shall be held invalid, the validity of the
remai nder of this act and its applicability to other circunstances shall
not be affected.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



