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STATE OF NEW YORK

3167--A
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 23, 2009

I ntroduced by M of A BRADLEY, Del MONTE, GUNTHER, BENEDETTO, GOTTFRI ED
COLTON, JAFFEE, FIELDS, MAI SEL, SCHI MEL -- Milti-Sponsored by -- M of
A.  BOYLAND, BRENNAN, CYMBROW TZ, HYER- SPENCER, MARKEY, PHEFFER, REI L-
LY, ROBINSON, SWEENEY, TITONE, TOMS, WElI SENBERG -- read once and
referred to the Conmttee on Insurance -- conmittee discharged, bil
anmended, ordered reprinted as anended and reconmitted to said commt-
tee

AN ACT to anend the insurance law, in relation to standards for pronpt,
fair and equitable settlement of clains for health care and paynents
for health care services

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subsections (a) and (b) of section 3224-a of the insurance
| aw, as anended by chapter 666 of the |aws of 1997, are anended to read
as foll ows:

(a) Except in a case where the obligation of an insurer or an organ-
i zation or corporation licensed or certified pursuant to article forty-
three of this chapter or article forty-four of the public health law to
pay a claimsubnitted by a policyholder or person covered under such
policy or make a paynent to a health care provider is not reasonably
clear, or when there is a reasonabl e basis supported by specific infor-
mation available for review by the superintendent that such claimor
bill for health care services rendered was subnmtted fraudulently, such
i nsurer or organization or corporation shall pay the claimto a policy-
hol der or covered person or nmake a paynent to a health care provider
within [forty-five] FIFTEEN DAYS OF RECEIPT OF A CLAAIMOR BILL FOR
SERVI CES RENDERED WHI CH | S TRANSM TTED ELECTRONI CALLY OR W THIN THI RTY
days of receipt of a claim or bill for services rendered WHICH IS
SUBM TTED BY OTHER MEANS, SUCH AS PAPER OR FACSIMLE. THE | NSURER
ORGANI ZATI ON OR CORPORATI ON SHALL NOT DENY PAYMENT FOR A CLAIM FOR
MEDI CALLY NECESSARY COVERED SERVI CES ON THE BASI S OF AN ADM NI STRATI VE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OR TECHNI CAL DEFECT | NCLUDI NG A FAI LURE TO OBTAI N A REFERRAL; UNTI MELY
FILING OF THE CLAIM LATE NOTI FI CATION OF A HOSPI TAL ADM SSION OR THE
PROVI SION  OF SERVI CES THAT THE | NSURER, ORGANI ZATI ON OR CORPORATI ON MAY
REQU RE; A FAILURE TO PROVI DE NOTI FI CATI ON OF A HOSPI TAL ADM SSI ON OR
PROVI SI ON OF SERVI CES THAT THE | NSURER, ORGANI ZATI ON OR CORPORATI ON MAY
REQU RE; A FAILURE TO PROVI DE PROPER REGQ STRATI ON OF A HOSPI TAL ADM S-
SI ON OR PROVI SI ON OF SERVI CES THAT THE | NSURER, ORGANI ZATION OR CORPO
RATION MAY REQU RE; A FAILURE TO REQUEST PROPER AUTHORI ZATION OF A
HOSPI TAL ADM SSI ON OR PROVI SI ON OF SERVI CES THAT THE | NSURER, ORGANI ZA-
TION OR CORPORATI ON MAY REQUI RE; OR ANY OTHER ADM NI STRATI VE OR TECHNI -
CAL DEFECT AS THE SUPERI NTENDENT MAY SPECIFY IN A REGULATION AFTER
CONSULTATION WTH THE COW SSI ONER OF HEALTH. NOTHI NG I N THI S SECTI ON
SHALL PRECLUDE A HEALTH CARE PROVI DER AND A HEALTH PLAN FROM AGREEI NG TO
PROVI SI ONS DI FFERENT FROM THOSE IN THI S SECTI ON; PROVI DED, HOWEVER, THAT
ANY AGREEMENT THAT PURPORTS TO WAIVE, LIMT, DISCLAIM OR IN ANY WAY
DM N SH THE RIGHTS OF A HEALTH CARE PROVI DER SET FORTH IN THI' S SECTI ON
SHALL BE VO D AS CONTRARY TO PUBLI C PQLI CY.

(b) I'n a case where the obligation of an insurer or an organi zation or
corporation |licensed or certified pursuant to article forty-three of
this chapter or article forty-four of the public health law to pay a
clai mor nmake a paynment for health care services rendered i s not reason-
ably clear due to a good faith dispute regarding the eligibility of a
person for coverage, the liability of another insurer or corporation or
organi zation for all or part of the claim the amount of the claim the
benefits covered wunder a contract or agreenent, or the manner in which
services were accessed or provided, an insurer or organization or corpo-
ration shall pay any undi sputed portion of the claimin accordance wth
this subsection and notify the policyholder, covered person [or] AND
health care provider in witing within FIFTEEN CALENDAR DAYS OF THE
RECEI PT OF THE CLAI M TRANSM TTED ELECTRONI CALLY, OR thirty cal endar days
of the receipt of the claim SUBM TTED BY OTHER MEANS, SUCH AS PAPER OR
FACSI M LE:

(1) that it is not obligated to pay the claim or make the nedical
paynent, stating the specific reasons why it is not liable; or

(2) to request [all] additional information needed to determ ne
liability to pay the claimor make the health care paynment; PROVI DED,
HONEVER, | N RESPONSE TO | TS RECEI PT OF A SPECI FI C CLAI M FOR SERVI CES AN
| NSURER, ORGANI ZATI ON OR CORPORATI ON SHALL NOT GENERATE AND TRANSM T A
QUESTI ONNAI RE | N ORDER TO DETERM NE WHETHER THE POLI CYHOLDER OR COVERED
PERSON | S COVERED FOR ALL OR PART OF THE CLAIM BY ANOTHER | NSURER,
CORPORATI ON  OR  ORGANI ZATION. NOTHING IN THI' S SECTI ON SHALL OTHERW SE
PRECLUDE AN | NSURER, ORGANI ZATI ON OR CORPORATI ON FROM SENDI NG A COORDI -
NATI ON OF BENEFI T QUESTI ONNAI RE TO A POLI CYHOLDER OR COVERED PERSON AT
ANOTHER Tl ME PROVI DED THAT I N NO EVENT SHALL THE | NSURER, ORGANI ZATI ON
OR CORPORATI ON DELAY OR DENY PAYMENT OF A CLAIM WHEN A PCOLI CYHOLDER OR
COVERED PERSON DOES NOT COVPLETE AND RETURN SUCH COORDI NATI ON OF BENE-
FI' TS QUESTI ONNAI RE.

Upon receipt of the information requested in paragraph two of this
subsection or an appeal of a claimor bill for health care services
denied pursuant to paragraph one of this subsection, an insurer or
organi zation or corporation licensed OR CERTIFIED pursuant to article
forty-three of this chapter or article forty-four of the public health
| aw shal |l conply with subsection (a) of this section.

S 2. Subsection (b) of section 3224-b of the insurance law, as added
by chapter 551 of the laws of 2006, is anended to read as foll ows:
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(b) Overpaynents to [ physicians] HEALTH CARE PROVI DERS. (1) O her than
recovery for duplicate paynents, a health plan shall provide [thirty
days] witten notice to [physicians before engaging in additional over-
paynment recovery efforts seeking] HEALTH CARE PROVI DERS OF I TS | NTENTI ON
TO SEEK recovery of the overpaynent of clains to such [physicians]
HEALTH CARE PROVI DERS. Such notice shall state the patient nane, service
date, paynent anmount, proposed adjustnment, and a reasonably specific
expl anation of the proposed adjustnent. A HEALTH PLAN SHALL NOT SEEK
RECOVERY FROM A HEALTH CARE PROVI DER UNLESS: THE HEALTH CARE PROVI DER
AGREES TO THE RECOVERY |IN WRITING THE HEALTH CARE PROVI DER FAI LS TO
SEND | TS WRI TTEN CHALLENGE OF THE HEALTH PLAN S OVERPAYMENT RECOVERY
WTH N N NETY DAYS OF RECEIPT OF THE PLAN' S NOTI CE OF | NTENT TO SEEK
OVERPAYMENT RECOVERY; OR THE OVERPAYMENT RECOVERY HAS BEEN UPHELD
ACCORDI NG TO PROCEDURES ESTABLI SHED BY THE PARTIES I N THEI R CONTRACTUAL
AGREEMENT; OR A THI RD- PARTY ARBI TRATOR UPHELD THE OVERPAYMENT RECOVERY.

(2) A HEALTH PLAN SHALL LIM T OVERPAYMENT RECOVERY EFFORTS TGO BI LLI NG
AND CODI NG ERRORS; | NCORRECT RATE PAYMENTS; INELIGBILITY OF A PERSON
FOR COVERAGE; OR FRAUD. A HEALTH PLAN SHALL NOT | NI Tl ATE OVERPAYMENT
RECOVERY EFFORTS FOR UTI LI ZATI ON REVI EW PURPCSES AS DEFINED IN ARTICLE
FORTY-NINE OF TH'S CHAPTER OR ARTI CLE FORTY-NI NE OF THE PUBLI C HEALTH
LAW | F THE SERVI CES WERE ALREADY DEEMED MEDI CALLY NECESSARY BY THE
HEALTH PLAN, OR |F THE HEALTH PLAN PREVI QUSLY APPROVED THE MANNER | N
VH CH SERVI CES WERE ACCESSED OR PROVI DED.

(3) A HEALTH PLAN SHALL PROVI DE A HEALTH CARE PROVI DER W TH THE OPPOR-
TUNITY TO CHALLENGE THE HEALTH PLAN S OVERPAYMENT RECOVERY DETERM NATI ON
AND SHALL ESTABLI SH WRI TTEN POLI Cl ES AND PROCEDURES, | N ACCORDANCE W TH
THIS SECTION, FOR HEALTH CARE PROVIDERS TO CHALLENGE AN OVERPAYMENT
RECOVERY. THESE WRI TTEN PCLICIES AND PROCEDURES SHALL |INCLUDE A
PROVI SI ON  STATING THAT A HEALTH CARE PROVI DER SHALL HAVE NO LESS THAN
NI NETY DAYS FROM RECEI PT OF THE HEALTH PLAN S WRI TTEN NOTI CE OF | NTENT
TO SEEK RECOVERY TO PROVI DE DOCUMENTATI ON CHALLENG NG THE ALLEGED OVER-
PAYMENTS. ANY CHALLENGE TO AN OVERPAYMENT RECOVERY THAT CANNOT BE
RESOLVED BETWEEN THE HEALTH PLAN AND THE HEALTH CARE PROVI DER W THI N
THI RTY DAYS FROM THE HEALTH PLAN S RECEI PT OF THE PROVI DER S DOCUMENTA-
TION SHALL BE RESOCLVED ACCORDING TO PROCEDURES ESTABLISHED BY THE
PARTI ES I N THEI R CONTRACTUAL AGREEMENT OR SHALL BE SUBM TTED TO A
THI RD- PARTY ARBI TRATOR FOR A DETERM NATI ON.

(4) A health plan shall not initiate overpaynent recovery efforts nore
than twenty-four nonths after the original paynent was received by a
[ physi ci an] HEALTH CARE PROVI DER. [ Provi ded, however, that] HOMNEVER, no
such time limt shall apply to overpaynent recovery efforts [which] THAT
are: (i) based on a reasonable belief of fraud or other intentional
m sconduct, [or abusive billing,] (ii) required by, or initiated at the
request of, a self-insured plan, or (iii) required by a state or federal
government program Notw thstanding the aforenentioned tinme |imtations,
in the event that a [ physician] HEALTH CARE PROVIDER asserts that a
health plan has underpaid a claimor clains, the health plan may defend
or set off such assertion of underpaynment based on overpaynents going
back in time as far as the clained underpaynent. [For purposes of this
par agr aph, "abusive billing" shall be defined as a billing practice
which results in the subm ssion of clains that are not consistent with
sound fiscal, business, or nedical practices and at such frequency and
for such a period of tinme as to reflect a consistent course of conduct.

(3)] (5 Nothing in this section shall be deenmed to limt [an insur-
er's] A HEALTH PLAN S right to pursue recovery of overpaynents that
occurred prior to the effective date of this section where the insurer
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has provi ded the [physician] HEALTH CARE PROVIDER with notice of such
recovery efforts prior to the effective date of this section.

(6) A HEALTH PLAN SHALL NOT PURSUE OVERPAYMENT RECOVERY EFFORTS
AGAI NST AN I NSURED | F THE HEALTH PLAN | S PRECLUDED FROM PURSUI NG OVER-
PAYMENT RECOVERY EFFORTS AGAINST A HEALTH CARE PROVI DER PURSUANT TO
PARAGRAPH TWO OF THI S SUBSECTI ON.

(7) A HEALTH PLAN SHALL ASSURE ADHERENCE TO THE REQUI REMENTS STATED I N
THI'S SECTI ON BY ALL CONTRACTORS, SUBCONTRACTORS, SUBVENDORS, AGENTS AND
EMPLOYEES AFFI LI ATED BY CONTRACT OR OTHERW SE W TH SUCH LI CENSED ENTI TY.
ALL CONTRACTORS, SUBCONTRACTORS, SUBVENDORS, AGENTS AND EMPLOYEES AFFI L-
| ATED BY CONTRACT OR OTHERW SE W TH ANY HEALTH PLAN SHALL ALSO ADHERE TO
THE REQUI REMENTS OF THI' S SECTI ON.

(8) NOTHING IN THI' S SECTI ON SHALL PRECLUDE A HEALTH CARE PROVI DER AND
A HEALTH PLAN FROM AGREEI NG TO PROVI SI ONS DI FFERENT FROM THOSE IN THI' S
SECTI ON;  PROVI DED, HOWEVER, THAT ANY AGREEMENT THAT PURPORTS TO WAl VE,
LIMT, DISCLAIM OR IN ANY WVAY DOMNISH THE RIGHTS OF A HEALTH CARE
PROVIDER SET FORTH IN THI' S SECTI ON SHALL BE VO D AS CONTRARY TO PUBLI C
POLI CY.

(9) HEALTH CARE PROVI DER SHALL MEAN AN ENTITY LICENSED OR CERTIFIED
PURSUANT TO ARTICLE TWENTY-EIGHT, THIRTY-SIX OR FORTY OF THE PUBLIC
HEALTH LAW A FACILITY LICENSED PURSUANT TO ARTICLE N NETEEN,
TVENTY- THREE OR THI RTY- ONE OF THE MENTAL HYG ENE LAW AND A HEALTH CARE
PROFESSI ONAL LI CENSED, REGQ STERED OR CERTI FI ED PURSUANT TO TITLE EIGHT
OF THE EDUCATI ON LAW

S 3. The insurance law is anended by adding a new section 3240 to read
as foll ows:

S 3240. COVERAGE OF SERVI CES OF PARTI Cl PATI NG PROVI DERS. AN | NSURER
LI CENSED TO WRI TE ACCI DENT AND HEALTH | NSURANCE, A CORPORATI ON ORGANI ZED
PURSUANT TO ARTI CLE FORTY-THREE OF TH' S CHAPTER, HEALTH MAI NTENANCE
ORGANI ZATIONS AND OTHER ORGANI ZATI ONS CERTI FI ED PURSUANT TO ARTI CLE
FORTY- FOUR OF THE PUBLI C HEALTH LAWOR A MJNI Cl PAL COOPERATI VE HEALTH
BENEFI TS PLAN CERTI FI ED PURSUANT TO ARTI CLE FORTY- SEVEN OF TH S CHAPTER
( COLLECTI VELY A "HEALTH PLAN') THAT UTI LI ZES A NETWORK OF PARTI Cl PATI NG
PROVIDERS |IN THE DELIVERY AND PROVISI ON OF HEALTH | NSURANCE BENEFI TS
SHALL NOT DEEM A HEALTH CARE PROVI DER WHO | S PARTI Cl PATI NG | N THE HEALTH
PLAN S PROVI DER NETWORK AND RENDERI NG MEDI CAL SERVI CES TO AN | NSURED,
SUBSCRI BER OR ENROLLEE TO BE OUT- OF- NETWORK BECAUSE ONE OR MORE OTHER
HEALTH PROVI DERS RENDERI NG SERVI CES TO THE | NSURED, SUBSCRI BER OR ENRCL-
LEE FOR THE SAME OR RELATED MEDI CAL CONDI TION, |LLNESS OR | NJURY DCES
NOT PARTICIPATE IN THE HEALTH PLAN S PROVI DER NETWORK. THE | NSURED,
SUBSCRI BER OR ENROLLEE SHALL ONLY BE SUBJECT TO THE | N NETWORK COST
SHARI NG PROVI SI ONS OF THE PCLI CY OR CERTI FI CATE FOR THE SERVI CES OF SUCH
PARTI Cl PATI NG PROVI DER OR PROVI DERS. FURTHER, THE HEALTH PLAN SHALL PAY
A PARTI Cl PATI NG HEALTH CARE PROVI DER OR PROVI DERS THE CONTRACTED RATE
FOR SERVICES PROVIDED BY SUCH PARTIClIPATING PROVIDER OR PROVIDERS
REGARDLESS OF THE NETWORK STATUS OF THE OTHER PROVIDERS. HEALTH CARE
PROVI DER SHALL MEAN AN ENTI TY LI CENSED OR CERTI FI ED PURSUANT TO ARTI CLE
TVENTY- El GHT, THI RTY-SI X OR FORTY OF THE PUBLI C HEALTH LAW A FACILITY
LI CENSED PURSUANT TO ARTI CLE NI NETEEN, TWENTY- THREE OR THI RTY- ONE OF THE
MENTAL HYd ENE LAW AND A HEALTH CARE PROFESSI ONAL LI CENSED, REG STERED
OR CERTI FI ED PURSUANT TO TI TLE ElI GHT OF THE EDUCATI ON LAW

S 4. Section 2406 of the insurance lawis anmended by adding a new
subsection (a-1) to read as foll ows:

(A-1) (1) I'F, AFTER COVPLETI ON OF AN | NVESTI GATI ON | NVOLVI NG | NFORMA-
TI ON COLLECTED FROM A SI X MONTH PERI OD, NOTI CE AND HEARI NG THE SUPER-
| NTENDENT FI NDS THAT THE PERSON COWVPLAI NED OF HAS ENGAGED IN A SERIES OF
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ACTS PROH BI TED BY SECTI ON THREE THOUSAND TWO HUNDRED TWVENTY- FOUR- A OF
TH S CHAPTER THAT, TAKEN TOGETHER, CONSTI TUTE A CONSI STENT PATTERN OR
PRACTI CE, THE SUPERI NTENDENT |S AUTHORIZED TO LEVY A CIVIL PENALTY
AGAI NST SUCH PERSON I N THE FOLLOW NG MANNER:

(A) FOR THE FIRST FINDI NG OF A CONSI STENT PATTERN OR PRACTI CE, THE
SUPERI NTENDENT MAY LEVY A FINE OF NOT MORE THAN ONE HUNDRED THOUSAND
DOLLARS.

(B) FOR A SECOND FINDING OF A CONSISTENT PATTERN OR PRACTI CE THAT
OCCURS ON OR EARLI ER THAN TWO YEARS FROM THE FI RST OFFENSE THE SUPER-
| NTENDENT MAY LEVY A FINE OF NOT MORE THAN THREE HUNDRED THOUSAND
DOLLARS.

(O FOR A THIRD FINDING OF A CONSI STENT PATTERN OR PRACTICE THAT
OCCURS ON OR EARLIER THAN FI VE YEARS AFTER A FI RST OFFENSE, THE SUPER-
| NTENDENT MAY LEVY A FINE OF NOT MORE THAN ONE M LLI ON DOLLARS.

(2) IN DETERM NI NG THE AMOUNT OF A FINE TO BE LEVIED W THI N THE SPECI -
FIED LIMTS, THE SUPERI NTENDENT SHALL CONSI DER THE FOLLOW NG FACTORS:

(A) THE EXTENT AND FREQUENCY OF THE VI OLATI ONS;

(B) WHETHER THE VI CLATI ONS WERE DUE TO Cl RCUMSTANCES BEYOND THE | NSUR-
ER, ORGANI ZATI ON OR CORPORATI ON' S CONTROL;

(© ANY REMEDI AL ACTI ONS TAKEN BY THE | NSURER, ORGANI ZATI ON OR CORPO
RATI ON TO PREVENT FUTURE VI OLATI ONS;

(D) THE ACTUAL OR POTENTIAL HARM TO OTHERS RESULTING FROM THE
VI OLATI ONS;

(E) I'F THE | NSURER, ORGANI ZATI ON OR CORPORATI ON KNOW NGLY AND W LLI NG
LY COMM TTED THE VI OLATI ONS;

(F) THE | NSURER, ORGANI ZATI ON OR CORPORATION'S FI NANCI AL CONDI TI ON;
AND

(G ANY OTHER FACTORS THE SUPERI NTENDENT CONSI DERS APPROPRI ATE.

S 5. This act shall take effect imediately.



