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STATE OF NEW YORK

3116
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 22, 2009

Introduced by M of A SCHRCEDER -- read once and referred to the
Committee on Econonmi c Devel opnent, Job Creation, Commerce and I ndustry

AN ACT to anend the executive law, in relation to the recoupnent of
econoni c incentives to businesses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The executive |law is anmended by addi ng a new section 163-b
to read as foll ows:

S 163-B. RECOUPMENT OF ECONOM C | NCENTIVES. 1. NOTW THSTANDI NG ANY
| NCONSI STENT PROVI SI ON OF LAW EACH CONTRACT, AGREEMENT OR UNDERSTANDI NG
BY WHI CH A PERSON, FIRM PARTNERSH P, COWPANY, ASSOCIATION OR CORPO
RATI ON RECEI VES AN AWARD, GRANT, LOAN, TAX ABATEMENT OR OTHER BUSI NESS
| NCENTI VE FROM THE STATE, ANY OF | TS POLITICAL SUBDIVISIONS, OR ANY
DEPARTMENT, BUREAU, BOARD, COWM SSI ON, AUTHORI TY, OR ANY OTHER AGENCY OR
| NSTRUMVENTALI TY OF THE STATE OR | TS POLITICAL SUBD VI SI ONS, OR ANY
PUBLI C BENEFI T CORPORATI ON AS DEFINED IN SUBDIVISION FOUR OF SECTION
SI XTY-SI X OF THE GENERAL CONSTRUCTI ON LAW OR ANY MUNI Cl PAL CORPCRATI ON
AS DEFI NED I N SUBDI VI SI ON THREE OF SECTI ON THREE- A OF THE GENERAL MJUNI C-
| PAL LAWFOR THE PURPOSES OF JOB TRAI NI NG JOB CREATI ON OR RETENTI ON, OR
THE DEVELOPMENT OF | TS OPERATION W THI N THE STATE, SHALL CONTAIN THE
FOLLOW NG PROVI SI ONS:

(A) A STATED PERIOD OF TIME WTH N WHI CH THE TERM5S OF THE CONTRACT,
AGREEMENT OR UNDERSTANDI NG ARE TO BE FULLY EXECUTED AND COWVPLETED;

(B) A STATED PURPOSE AND THE AMOUNT OF THE AWARD, GRANT OR OTHER BUSI -
NESS | NCENTI VE;

(© WHERE APPLI CABLE, THE NUMBER OF PERSONS TO BE TRAI NED PURSUANT TO
THE TERMS OF THE CONTRACT, AGREEMENT OR UNDERSTANDI NG

(D) WHERE APPLICABLE, THE NUMBER OF JOBS TO BE CREATED OR RETAI NED
PURSUANT TO THE TERMS OF THE CONTRACT, AGREEMENT OR UNDERSTANDI NG

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(E) WHERE APPLI CABLE, THE EXTENT OF THE OPERATI ONS OR FACI LI TIES TO BE
DEVELOPED PURSUANT TO THE TERM5S OF THE CONTRACT, AGREEMENT OR UNDER-
STANDI NG AND

(F) NOTICE TO THE RECI PIENT THAT THE AWARD, GRANT OR OTHER BUSI NESS
I NCENTI VE SHALL BE SUBJECT TO RECOUPMENT PURSUANT TO THI S SECTI ON.

2. EXCEPT AS PROVIDED IN SUBDIVISION THREE OF TH' S SECTION, EVERY
AWARD, GRANT OR OTHER BUSI NESS | NCENTI VE AWARDED PURSUANT TO THI S CHAP-
TER SHALL BE SUBJECT TO REPAYMENT W TH | NTEREST, BY THE RECI Pl ENT UPON A
FI NDI NG BY THE AWARDI NG ENTITY THAT THE PERSON, FIRM PARTNERSH P,
COMPANY, ASSCCI ATI ON, OR CORPORATION HAS NOT' FULLY EXECUTED AND
COWPLETED THE STATED PURPOSES OR OBJECTI VES OF THE AWARD, GRANT OR OTHER
BUSI NESS | NCENTI VE W THI N THE STATED PERI GD OF TI ME AS SET FORTH IN THE
CONTRACT, AGREEMENT OR UNDERSTANDI NG

3. |IF THE AWARDING ENTITY DETERM NES THAT THE RECI PI ENT WHO HAS
RECEI VED AN AWARD, GRANT COR OTHER BUSI NESS | NCENTI VE UNDER THI S CHAPTER
IS NOTI' COVPLYI NG WTH THE CONTRACT, AGREEMENT OR UNDERSTANDI NG ENTERED
I NTO WTH THE AWARDI NG ENTI TY, |T SHALL NOTIFY THE REC PIENT OF SUCH
NONCOWVPLI ANCE. SUCH NOTI CE SHALL STATE THAT THE RECI PI ENT | S ENTI TLED
TO A HEARI NG AND AN COPPORTUNI TY TO EXPLAIN THE NONCOWPLI ANCE. | F THE
ENTITY FINDS THAT THE RECIPIENT HAS NOT COVPLI ED W TH THE CONTRACT,
AGREEMENT OR UNDERSTANDI NG THE RECI PI ENT SHALL BE REQUIRED TO REFUND
THE FULL AMOUNT OF THE | NCENTI VE PROVI DED, HOWEVER, THAT:

(A) UPON A FI NDI NG THAT THE RECI Pl ENT HAS CREATED OR RETAI NED SOVE OF
THE JOBS PROM SED UNDER THE CONTRACT, AGREEMENT, OR UNDERSTANDI NG, THE
RECI PI ENT SHALL ONLY BE REQUI RED TO REFUND THE AMOUNT VWH CH REPRESENTS
THE JOBS VHICH | T FAILED TO CREATE OR RETAIN, OR

(B) UPON A FINDI NG THAT THE RECI PI ENT HAS FAILED TO DEVELOP CERTAIN
FACILITIES OR OPERATIONS AS PROM SED UNDER THE CONTRACT, AGREEMENT, OR
UNDERSTANDI NG, THE RECI PI ENT SHALL REFUND THE AMOUNT OF THE AWARD, GRANT
OR BUSI NESS | NCENTI VE AS FOLLOWS:

(1) WHERE THE RECI PI ENT HAS DEVELOPED ONE- THIRD OR LESS OF THE FACI LI -
TIES OR OPERATI ONS, THE RECI Pl ENT SHALL REFUND AT LEAST TWO THI RDS OF
THE AWARD, GRANT OR BUSI NESS | NCENTI VE;

(1) WHERE THE RECIPIENT HAS DEVELOPED TWO THI RDS OR LESS OF THE
FACI LI TI ES OR OPERATI ONS, THE RECI PI ENT SHALL REFUND AT LEAST ONE-THI RD
OF THE AWARD, GRANT OR BUSI NESS | NCENTI VE;

(1'1'1) WHERE THE RECI PI ENT HAS DEVELOPED MORE THAN TWO- THI RDS BUT LESS
THAN ALL OF THE FACI LI TI ES OR OPERATI ONS AS PROM SED UNDER THE CONTRACT,
AGREEMENT OR UNDERSTANDI NG, THE RECI PI ENT SHALL REFUND AN AMOUNT WHI CH
THE ENTITY DETERM NES TO BE A REASONABLE PROPORTI ON OF THE AWARD, GRANT
OR BUSI NESS | NCENTI VE NOT FULFI LLED.

4. UPON A FI NDI NG THAT THE RECI PI ENT OF THE AWARD, GRANT, OR OTHER
BUSI NESS | NCENTI VE HAS NOT FULLY EXECUTED AND COVPLETED THE PURPOSES OR
OBJECTI VES OF THE AWARD, GRANT OR BUSI NESS | NCENTI VE, THE AWARDI NG ENTI -
TY MAY WAl VE REPAYMENT OF SUCH AWARD, GRANT OR BUSI NESS | NCENTIVE AS
REQUI RED PURSUANT TO THI' S SECTI ON, UPON A FI NDI NG THAT THE FAI LURE WAS
CAUSED BY UNFORESEEN Cl RCUMSTANCES BEYOND THE DI RECT OR | NDI RECT CONTRCL
OF THE RECI PI ENT PERSON, FIRM PARTNERSH P, COWPANY, ASSOCI ATION OR
CORPCORATI ON,  AND WAS NOT ATTRI BUTABLE TO BAD FAI TH OR FRAUD. UNFORESEEN
Cl RCUMSTANCES SHALL | NCLUDE, BUT NOT BE LIMTED TO, MARKET CONDI TI ONS
VWH CH ADVERSELY | MPACT UPON A RECI PI ENT AND VWH CH ARE OF SUCH MAGNI TUDE
THAT A WAI VER OF REPAYMENT | S ABSCLUTELY NECESSARY TO ENSURE THE CONTI N-
UED OPERATI ONS OF THE RECI PI ENT AT THE LOCATI ON FOR VWH CH THE | NCENTI VE
WAS CGRANTED OR TO ENSURE CONTI NUED EMPLOYMENT OF | TS EMPLOYEES AT SUCH
LOCATI ON. NO WAI VER OF FULL REPAYMENT NMAY BE PROVI DED, HOWAEVER, UPON THE
RELOCATI ON QUTSI DE OF NEW YORK STATE, OR FROM THE LOCATI ON SUCH RECI PI -
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ENT OCCUPIED AT THE TIME THE RECI Pl ENT RECEI VED THE AWARD, GRANT OR
BUSI NESS | NCENTI VE TO ANOTHER LOCATION I N THE STATE. UPON THE DETERM -
NATI ON OF UNFORESEEN Cl RCUMSTANCES APPROPRI ATE TO GRANT A WAl VER, THE
REPAYMENT OF THE OUTSTANDI NG BALANCE OF ANY AWARD, GRANT OR BUSI NESS
| NCENTI VE, OR OF ANY TAX CREDITS, | NCLUDI NG |NTEREST THEREQN, MAY BE
DEFERRED FOR A PERIOD NOT TO EXCEED Fl VE YEARS FROM THE DATE OF SUCH
WAl VER, PROVI DED THAT | F AT THE END OF FIVE YEARS THE CONDITIONS FOR
VH CH THE WAl VER WAS GRANTED CONTI NUE, THE AWARDI NG ENTI TY MAY GRANT AN
ADDI TI ONAL WAl VER.

5. EACH ENTITY OF THE STATE WHI CH ENTERS | NTO AGREEMENTS PURSUANT TO
TH'S CHAPTER SHALL ESTABLISH RULES AND REGULATI ONS RELATI NG TO THE
CONDUCT OF A HEARI NG AND THE TERMS AND CONDI TI ONS OF REPAYMENT.

6. ANY RECI PI ENT AGGRI EVED BY A DETERM NATI ON OF THE AWARDI NG ENTITY
MAY SEEK REVI EW OF SUCH DETERM NATI ON PURSUANT TO ARTI CLE SEVENTY- El GHT
OF THE Cl VIL PRACTI CE LAW AND RULES.

7. UNLESS THE AGREEMENT BETWEEN THE ENTI TY AND THE RECI PI ENT OTHERW SE
PROVI DES FOR A PENALTY OF I NTEREST IN THE EVENT OF NON COWPLI ANCE, FOR
PURPOSES OF THI' S SECTI ON, | NTEREST CHARGED | N THE REPAYMENT OF AN AWARD,
GRANT OR BUSI NESS | NCENTI VE SHALL BE CALCULATED AT A RATE EQUAL TO THE
UNDERPAYMENT RATE SET BY THE COWM SSI ONER OF TAXATI ON AND FI NANCE PURSU
ANT TO THE PROVI SI ONS OF SUBSECTI ON (E) OF SECTI ON ONE THOUSAND NI NETY-
SIX OF THE TAX LAW AND SHALL BE CALCULATED FROM THE DATE OF DI SBURSE-
MENT OF SUCH AWARD, GRANT OR BUSI NESS | NCENTI VE.

8. THE PROVI SIONS OF THI S SECTI ON SHALL NOT BE DEEMED TO ALTER OR
ABRI DGE ANY RICGHT OR REMEDY EXI STI NG AT LAW OR EQUI TY OTHERW SE AVAI L-
ABLE TO THE AWARDI NG ENTI TY.

9. ON OR BEFORE SEPTEMBER FI RST, TWD THOUSAND NI NE, AND ANNUALLY THER-
EAFTER, THE STATE, ANY OF I TS POLI TI CAL SUBDI VI SI ONS, OR ANY DEPARTMENT,
BUREAU, BQARD, COWM SSI ON, AUTHORI TY, OR ANY OTHER AGENCY OR | NSTRUMEN-
TALI TY OF THE STATE OR I TS POLI TI CAL SUBDI VI SI ONS, OR ANY PUBLI C BENEFI T
CORPORATION  AS DEFI NED I N SUBDI VI SI ON FOUR OF SECTI ON SI XTY-SI X OF THE
GENERAL CONSTRUCTI ON LAW OR ANY MUNI Cl PAL CORPORATION AS DEFINED IN
SUBDI VI SION THREE OF SECTI ON THREE-A OF THE GENERAL MUNI Cl PAL LAW FOR
THE PURPOSES OF JOB TRAI NI NG, JOB CREATI ON OR RETENTI ON, OR THE DEVELOP-
MENT OF | TS OPERATI ON W THI N THE STATE, SHALL SUBMT A REPORT TO THE
GOVERNOR, THE TEMPORARY PRESIDENT OF THE SENATE, THE SPEAKER OF THE
ASSEMBLY, THE SENATE M NORI TY LEADER, THE ASSEMBLY M NORI TY LEADER AND
THE STATE COVPTROLLER ON THE RECOUPMENT OF FI NANCI AL | NCENTI VES PURSUANT
TO THI'S SECTION. SUCH REPORT SHALL | NCLUDE: A LI STING OF RECI Pl ENTS OF
AN AWARD, GRANT OR BUSI NESS | NCENTI VE WHO HAVE FAILED TO EXECUTE AND
COWLETE THE TERVMS OF A CONTRACT, AGREEMENT OR UNDERSTANDI NG THE AMOUNT
AND TYPE OF AWARD, GRANT OR BUSI NESS | NCENTI VE; THE DETERM NATI ON OF THE
AWARDI NG ENTITY WTH RESPECT TO SUCH FAILURE, | NCLUDI NG THE REASONS
THEREFOR; THE STATUS OF REPAYMENT OF THE AWARD, GRANT OR BUSI NESS | NCEN-
TI VE BY THE RECI Pl ENT; ANY WAl VER PROVIDED FOR THE REPAYMENT OF AN
AWARD, GRANT OR BUSI NESS | NCENTIVE AND THE REASONS THEREFOR;, AND ANY
RECOVMENDATI ONS OF THE ENTI TY W TH RESPECT TO THE RECOUPMENT OF FI NAN-
Cl AL | NCENTI VES PURSUANT TO THI S SECTI ON.

S 2. This act shall take effect inmediately and shall apply only to
contracts, agreenents and understandi ngs entered into on or after such
dat e.



