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STATE OF NEW YORK

2989
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 22, 2009

Introduced by M of A KOLB, REILICH CALHOUN, QAKS, FINCH, CORWN - -
Mul ti-Sponsored by -- M of A  BACALLES, BALL, BARCLAY, BURLI NG
BUTLER, CROUCH, DUPREY, ERRI GO, HAWEY, MLLER MOLINARO O MARA,
RAI A, SAYWARD, TEDI SCO, THI ELE, WALKER -- read once and referred to
the Comm ttee on Labor

AN ACT to anmend the workers' conpensation law, in relation to pernmanent
partial disability, establishing objective medical guidelines, a bene-
fit evaluation conm ssion and pharnmaceutical fee schedule, and provid-
ing for penalties for workers' conpensation fraud; to anend the |abor
law, in relation to the use of scaffolding and other devices for use
by enpl oyees; to anend the civil practice law and rules, in relation
to nmaking technical corrections thereto; to repeal section 241-a of
the | abor I aw, subdivision 8 of section 1602 of the civil practice |aw
and rules and repealing certain provisions of the workers' conpen-
sation law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "workpl ace
safety act of 2009".

S 2. Subdivision 3 of section 15 of the workers' conpensation law is
REPEALED and a new subdivision 3 is added to read as foll ows:

3. PERVMANENT PARTI AL DI SABILITY. A IN CASE OF DI SABILITY PARTIAL IN
CHARACTER BUT PERMANENT | N QUALITY, THAT OCCURS ON OR AFTER THE ESTAB-
LI SHVENT OF OBJECTI VE MEDI CAL GUI DELI NES PURSUANT TO SECTION FI FTEEN-A
O TH'S ARTICLE, THE COWPENSATION SHALL BE EXCLUSI VELY BASED ON AN
| MPAI RVENT RATI NG ESTABLI SHED PURSUANT TO SECTION FIFTEENNA OF THI'S
ARTI CLE

B. COVWPENSATION UNDER THI'S SUBDI VI SI ON SHALL BE PAI D AT THE RATE OF
SI XTY-SI X AND TWO- THI RDS PER CENTUM OF THE |INJURED WORKER S AVERAGE
VEEKLY WAGES, NOT TO EXCEED THE MAXI MUM WEEKLY BENEFI T FOR PERMANENT OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TEMPORARY PARTI AL DI SABI LI TY OR FOR PERVANENT OR TEMPORARY TOTAL DI SA-
BILITY.

C. A CLAINMANT'S ENTI TLEMENT TO COVPENSATI ON UNDER THI S SUBDI VI SI ON
BEG NS THE DAY AFTER THE CLAI MANT REACHES MAXI MUM MEDI CAL | MPROVEMENT
AND CONTINUES UNTIL THE EARLIER OF: (1) THE EXPI RATION OF A PERI CD
COWUTED AT THE RATE OF THREE WEEKS FOR EACH PERCENTAGE PO NT OF | MPAI R-
MENT; OR (2) THE DEATH OF THE CLAI MANT.

D. SUPPLEMENTAL BENEFI TS SHALL BE PAYABLE TO AN | NJURED WORKER WHO HAS
AN | MPAI RVENT RATI NG OF FI FTEEN PERCENT OR MORE AS DETERM NED UNDER THI S
SECTI ON AND WHO, AT THE EXPI RATI ON OF THE PERI OD | N SUBPARAGRAPH ONE OF
PARAGRAPH C OF THI'S SUBDI VISION, HAS NOT RETURNED TO WORK OR HAS
RETURNED TO WORK EARNI NG LESS THAN EI GHTY PERCENT OF THE CLAIMANT'S
AVERAGE WEEKLY WAGE AS A RESULT OF THE CLAI MANT' S | MPAI RVENT, AND WHO
HAS | N GOOD FAI TH ATTEMPTED TO OBTAI N EMPLOYMENT COMMENSURATE W TH THE
CLAIMANT'S PHYSICAL ABILITY TO WORK. ~ SUPPLEMENTAL BENEFI TS SHALL BE
PAYABLE FOR A PERI OD NOT TO EXCEED FIVE HUNDRED WEEKS | NCLUDI NG ANY
WEEKS OF TEMPORARY OR PERMANENT DI SABI LI TY BENEFI TS PAYABLE ON ACCOUNT
OF SUCH | MPAI RVENT. SUPPLEMENTAL BENEFI TS SHALL BE PAYABLE AT Sl XTY- Sl X
AND TWO THI RDS PERCENT OF THE DI FFERENCE BETWEEN THE | NJURED WORKER S
AVERAGE WEEKLY WAGES BEFORE AND AFTER | NJURY, NOT TO EXCEED THE RATE
PROVI DED | N PARAGRAPH B OF THI' S SUBDI VI SI ON

E. |IN THE EVENT THE CLAI M | S CONTROVERTED PURSUANT TO SECTI ON TWENTY-
FIVE OF TH S ARTI CLE AND THE CONTROVERSY | S RESOLVED IN FAVOR OF THE
CLAI MANT, THE CLAIMANT SHALL RECEIVE UP TO NI NETY DAYS OF ADDI Tl ONAL
BENEFI TS BEYOND THE PERI OD PRESCRI BED | N PARAGRAPH D OF THI' S SUBDI VI SI ON
AND NOT TO EXCEED THE PERI OD DURI NG WHI CH SUCH CLAI M WAS CONTROVERTED

S 3. Paragraph (a) of subdivision 6 of section 15 of the workers'
conpensation |aw, as anended by chapter 689 of the |laws of 2007, is
amended to read as foll ows:

(a) Conpensation for permanent or tenporary total disability due to an
acci dent or disablenent resulting from an occupational disease that
occurs, (1) on or after January first, nineteen hundred seventy-eight,
shall not exceed one hundred twenty-five dollars per week, that occurs
(2) on or after July first, nineteen hundred seventy-eight, shall not
exceed one hundred eighty dollars per week, that occurs (3) on or after

January first, nineteen hundred seventy-nine, shall not exceed two
hundred fifteen dollars per week, that occurs (4) on or after July
first, nineteen hundred eighty-three, shall not exceed two hundred

fifty-five dollars per week, that occurs (5) on or after July first,
ni net een hundred ei ghty-four, shall not exceed two hundred seventy-five
dol | ars per week, that occurs (6) on or after July first, nineteen
hundred eighty-five, shall not exceed three hundred dollars per week,
that occurs (7) on or after July first, nineteen hundred ninety, shal

not exceed three hundred forty dollars per week; and in the case of
tenporary total disability shall not be less than thirty dollars per
week and in the case of permanent total disability shall not be |ess
than twenty dollars per week except that if the enployee's wages at the
time of injury are less than thirty or twenty dollars per week respec-
tively, he or she shall receive his or her full weekly wages. Conpen-
sation for permanent or tenporary partial disability due to an acci dent
or di sablenent resulting from an occupational disease that occurs (1) on
or after January first, nineteen hundred seventy-eight, shall not exceed
one hundred five dollars per week, that occurs (2) on or after July
first, nineteen hundred eighty-three, shall not exceed one hundred twen-
ty-five dollars per week, that occurs (3) on or after July first, nine-
teen hundred eighty-four, shall not exceed one hundred thirty-five
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dollars per week, that occurs (4) on or after July first, nineteen
hundred ei ghty-five, shall not exceed one hundred fifty dollars per
week, that occurs (5) on or after July first, nineteen hundred ninety,
shall not exceed two hundred eighty dollars per week; nor be |l ess than
twenty dollars per week; except that if the enpl oyee's wages at the tine
of injury are less than twenty dollars per week, he or she shall receive
his or her full weekly wages. In no event shall conpensation when
conmbined with decreased earnings or earning capacity exceed the anount
of wages which the enployee was receiving at the time the injury
occurred. Conpensation for permanent or tenporary partial disability, or
for permanent or tenporary total disability due to an accident or disa-
bl ement resulting froman occupational disease that occurs (1) on or
after July first, nineteen hundred ninety-one and prior to July first,
ni net een hundred ninety-two, shall not exceed three hundred fifty
dollars per week; (2) on or after July first, nineteen hundred ninety-
two AND PRI OR TO THE ESTABLI SHI NG OF OBJECTI VE MEDI CAL GUI DELI NES FOR
THE DETERM NATION OF PERCENTAGE OF PERMANENT | MPAI RVENT PURSUANT TO
SECTI ON FI FTEEN-A OF TH S ARTI CLE, shall not exceed four hundred dollars
per week; nor be less than forty dollars per week except that if the
enpl oyee's wages at the tinme of injury are less than forty dollars per
week, the enployee shall receive his or her full wages. Conpensation for
per manent or tenporary partial disability, or for pernmanent or tenporary
total disability due to an accident or disablenment resulting from an
occupational disease that occurs (1) on or after July first, two thou-
sand seven shall not exceed five hundred dollars per week, (2) on or
after July first, two thousand eight shall not exceed five hundred fifty
dollars per week, (3) on or after July first, two thousand nine shal
not exceed six hundred dollars per week, and (4) on or after July first,
two thousand ten, and on or after July first of each succeeding year,
shall not exceed two-thirds of the New York state average weekly wage
for the year in which it is reported. Conpensation for permanent or
tenporary partial disability, or for permanent or tenporary total disa-
bility due to an accident or disablenent resulting froman occupationa
di sease that occurs on or after July first, two thousand seven shall not
be Iess than one hundred dollars per week except that if the enployee's
wages at the tine of injury are | ess than one hundred dollars per week,
the enployee shall receive his or her full wages. In no event shal
conpensati on when conbi ned with decreased earnings or earning capacity
exceed the anount of wages the enpl oyee was receiving at the tine the
injury occurred. Conpensation for permanent or tenporary partial disa-
bility, or for permanent or tenporary total disability due to an acci-
dent or disablenment resulting froman occupational disease or injury
that occurred as a result of Wirld Trade Center rescue activity by an
enpl oyee of a private voluntary hospital, who passed a physical exam na-
tion upon enploynment as a rescue worker that failed to reveal evidence
of a <condition that was the proxi mate cause of disabl enment or occupa-
tional disease or injury, shall not exceed three-quarters of a claim
ant's wage on Septenber eleventh, two thousand one. In no event shal
conpensati on when conbi ned with decreased earnings or earning capacity
exceed the anount of wages the enployee was receiving on Septenber el ev-
enth, two thousand one.

S 4. The workers' conpensation law is anmended by addi ng two new
sections 15-a and 15-b to read as foll ows:

S 15-A. OBJECTI VE MEDI CAL GUI DELINES. 1. THE CHAIR SHALL WTHI N THI RTY
DAYS OF THE EFFECTI VE DATE OF THI S SECTI ON APPO NT A COWM TTEE OF FIVE
EXPERT MEDI CAL CONSULTANTS TO DEVELOP OBJECTI VE MEDI CAL GUI DELI NES FOR
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THE DETERM NATI ON OF PERCENTAGE OF PERMANENT | MPAI RVENT. THE PERCENTAGE
OF PERMANENT | MPAI RVENT SHALL BE KNOMN AS THE | MPAI RVENT RATI NG THE
COW TTEE SHALL WTHIN ONE HUNDRED TWENTY DAYS OF SUCH COW TTEE' S
APPO NTMENT RECOMVEND OBJECTI VE MEDI CAL GUI DELI NES FOR THE DETERM NATI ON
OF PERCENTAGE OF PERMANENT | MPAIRMENT TO THE CHAIR THE CHAI R SHALL
ADOPT OBJECTI VE MEDI CAL GUI DELI NES FOR THE DETERM NATI ON OF PERCENTAGE
OF PERMANENT | MPAI RVENT BASED ON THE RECOMMENDATI ONS OF THE COW TTEE
W THI N THI RTY DAYS OF RECElI PT OF SUCH RECOMVENDATI ONS.

2. ONCE OBJECTI VE MEDI CAL GUI DELI NES ARE ADOPTED, THE CHAIR SHALL BE
GRANTED THE AUTHORITY, WHEN HE OR SHE SEES FI T, TO APPO NT A COW TTEE
PURSUANT TO SUBDI VI SION ONE OF THI S SECTI ON TO MAKE RECOMVENDATI ONS TO
AVEND THE OBJECTI VE MEDI CAL GUI DELI NES FOR THE DETERM NATI ON OF PERCENT-
AGE OF PERVANENT | MPAI RVENT.

S 15-B. BENEFIT EVALUATION COW SSION. 1. A WORKERS' COWVPENSATI ON
BENEFI T EVALUATI ON COVMM SSI ON SHALL BE APPO NTED BEFORE JANUARY FI RST,
TWO THOUSAND FOURTEEN TO EXAM NE, EVALUATE AND REPORT ON THE SUFFI ClI ENCY
OF BENEFIT LEVELS I N REGARD TO | NFLATI ON AND THE OVERALL COST OF WORK-
ERS' COWPENSATI ON FOR EMPLOYERS.

2. THE COW SSI ON CREATED BY THI'S SECTION SHALL CONSIST OF FIVE
MEMBERS AS FOLLOAS: (1) THE CHAIR OF THE WORKERS' COWMPENSATI ON BOARD, OR
H S OR HER DESI GNEE, WHO SHALL ACT AS CHAIR OF SUCH COW SSION;, (I11) ONE
MEMBER APPO NTED BY THE TEMPORARY PRESI DENT OF THE SENATE; (I11) ONE
MEMBER APPO NTED BY THE SPEAKER OF THE ASSEMBLY; (I1V) ONE MEMBER
APPO NTED BY THE MNORITY LEADER OF THE SENATE; AND (V) ONE MEMBER
APPQO NTED BY THE M NORI TY LEADER OF THE ASSEMBLY.

3. SUCH COWM SSI ON MAY EMPLOY AND AT PLEASURE REMOVE SUCH PERSONNEL AS
| T MAY DEEM NECESSARY FOR THE PERFORMANCE OF | TS FUNCTI ONS AND FI X THEI R
COVPENSATI ON W THI N THE AMOUNTS MADE AVAI LABLE THEREFOR.

4. THE COWM SSI ON MAY MEET W THI N AND W THOUT THE STATE, SHALL HOLD
PUBLI C HEARI NGS, AND SHALL HAVE ALL THE POWERS OF A LEGQ SLATI VE COW T-
TEE PURSUANT TO THE LEG SLATI VE LAW

5. THE MEMBERS OF THE COW SSI ON SHALL RECEIVE NO COWPENSATION FOR
THEI R SERVI CES, BUT SHALL BE ALLOWED THEI R ACTUAL AND NECESSARY EXPENSES
| NCURRED | N THE PERFORMANCE OF THEI R DUTI ES PURSUANT TO THI S SECTI ON.

6. TO THE MAXI MUM EXTENT FEASI BLE, THE COWM SSI ON SHALL BE ENTI TLED TO
REQUEST AND RECEI VE, AND SHALL UTI LI ZE AND BE PROVI DED W TH SUCH FACI LI -
TIES, RESOURCES AND DATA OF ANY COURT, DEPARTMENT, DI VISION, BOARD,
BUREAU, COWM SSI ON OR AGENCY OF THE STATE OR ANY POLI TI CAL SUBDI VI SI ON
THEREOF AS | T NMAY REASONABLY REQUEST TO PROPERLY CARRY OUT I TS PONERS
AND DUTI ES PURSUANT TO THI S SECTI ON.

7. THE COW SSI ON SHALL MAKE A REPORT TO THE GOVERNOR, TEMPORARY PRES-
| DENT OF THE SENATE, SPEAKER OF THE ASSEMBLY, M NORITY LEADER OF THE
SENATE AND M NORI TY LEADER OF THE ASSEMBLY OF | TS FI NDI NGS, CONCLUSI ONS
AND RECOMMVENDATI ONS ON OR BEFORE JANUARY FI RST, TWD THOUSAND FI FTEEN AND
ANNUALLY THEREAFTER. SUCH REPORT SHALL BE MADE AVAI LABLE TO THE PUBLIC
AND | NCLUDE SUCH LEG SLATI VE PROPCSALS AS SHALL BE NECESSARY TO | MPLE-
MENT THE COWM SSI ON'S RECOMMVENDATI ONS.

S 5. Paragraph (f) of subdivision 1 of section 25 of the workers'
conpensation |aw, as anended by chapter 635 of the |laws of 1996, is
amended to read as foll ows:

(f) Whenever conpensation is withheld solely because a controversy
exi sts on the question of liability as between insurance carriers, sure-
ty conpanies, the special disability fund, the special fund for reopened
cases, or an enployer, the board [nay] SHALL W THI N NI NETY DAYS di rect
that any carrier, surety conpany, the special disability fund, the
special fund for reopened cases shall imredi ately pay conpensati on and
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bills for medical care to the extent payable in accordance with sections
thirteen-g, thirteen-k, thirteen-1 and thirteen-mof this chapter, pend-
ing determi nation of such issue. Any such paynment or paynments shall not
be deened an adm ssion against interest by the carrier, surety conpany,
special disability fund or the special fund for reopened cases. After
final determnation, the parties shall nake the necessary and proper
rei mbursenent including the paynent of sinple interest at the rate
established by section five thousand four of the civil practice | aw and
rules in conformty with such determ nation.

S 6. Section 50 of the workers' conpensation |aw is anmended by adding
a new subdivision 3-f to read as foll ows:

3-F. THE STATE | NSURANCE FUND AND ANY OTHER | NSURER THAT | SSUES PQOLI -
Cl ES OF WORKERS' COWPENSATI ON | NSURANCE MAY REQUI RE NOM NAL CO- PAYMENTS
TO BE PAID BY THE EMPLOYEE OF UP TO FI VE DOLLARS FOR PHARVACEUTI CALS
PRESCRI BED UNDER A WORKERS' COWPENSATI ON POLICY. |IN ADDITIQN, PREM UM
REDUCTI ONS, | N ACCORDANCE W TH METHODOLOGY APPROVED BY THE SUPERI NTEN-
DENT OF | NSURANCE SHALL BE APPLI ED TO ANY POLICY WRI TTEN WHI CH REQUI RES
SUCH PHARMACEUTI CAL CO PAYMENTS. SUCH PREM UM REDUCTI ONS SHALL BE DETER-
M NED BEFORE THE APPLICATION OF ANY EXPERI ENCE MODI FI CATI ON PREM UM
SURCHARGE OR PREM UM DI SCOUNT.

S 7. Section 13 of the workers' conpensation |aw is anmended by adding
a new subdivision (j) to read as foll ows:

(J)(1) WHEN A CLAI MANT SUBM TS A CLAIM TO THE EMPLOYER OR | TS CARRI ER
FOR PAYMENT OF PRESCRI BED MEDI CI NE OR FOR REI MBURSEMENT OF THE COST OF
PRESCRI BED MEDI CI NE WHI CH THE EMPLOYER | S REQUI RED TO PROVI DE UNDER THI S
SECTI ON, THE EMPLOYER OR CARRI ER SHALL PAY THE AMOUNT PRESCRI BED BY THE
FEE SCHEDULE ADOPTED UNDER SECTI ON THI RTEEN-O OF THI S ARTICLE, OR | F THE
PRESCRI BED MEDI CINE |'S NOT | NCLUDED ON THE CURRENT FEE SCHEDULE, THE
USUAL AND CUSTOVARY CHARGES FOR SUCH PRESCRI BED MEDI CI NE, W THI N FORTY-
FI VE DAYS OF RECEI PT OF THE CLAIM UNLESS THE LI ABILITY OF THE EMPLOYER
TO PAY FOR THE PRESCRI BED MEDI CI NE | S NOT REASONABLY CLEAR.

(2) WHERE THE LIABILITY OF THE EMPLOYER OR CARRI ER FOR THE CLAI M FOR
PAYMENT OF PRESCRIBED MEDICINE OR REI MBURSEMENT FOR  PAYMENT  OF
PRESCRIBED MEDICINE |S NOTI REASONABLY CLEAR, THE EMPLOYER OR CARRI ER
SHALL PAY ANY UNDI SPUTED PORTI ON OF THE CLAIMIN ACCORDANCE WTH TH'S
SECTION AND NOTIFY THE CLAIMANT IN WRI TING WTHI N FORTY- FI VE DAYS OF
RECEI PT OF THE CLAI M

(A) THAT THE CLAIM IS NOT BEI NG PAI D AND EXPLAI NING THE REASONS FOR
NONPAYMENT; OR

(B) TO REQUEST ALL ADDI TI ONAL | NFORMATI ON REASONABLY NEEDED TO DETER-
M NE THE EMPLOYER' S OR CARRIER S LI ABI LI TY FOR THE CLAI M

UPON RECEI PT OF THE | NFORMVATI ON REQUESTED | N SUBPARAGRAPH (B) OF THI'S
PARAGRAPH, THE EMPLOYER OR CARRI ER SHALL COWPLY W TH PARAGRAPH ONE OF
THI S SUBDI VI SI ON.

(3) EACH CLAI M FOR PAYMENT OF PRESCRI BED MEDI Cl NE OR RElI MBURSEMENT FOR
PAYMENT OF PRESCRI BED MEDI CI NE THAT IS PROCESSED IN VIOLATION OF THI'S
SECTI ON  SHALL CONSTI TUTE A SEPARATE VI OLATION. I N ADDI TION TO THE OTHER
PENALTI ES PROVIDED IN THI S CHAPTER, ANY EMPLOYER OR CARRIER THAT FAILS
TO REI MBURSE THE CLAI MANT AS REQUIRED I N THI S SECTI ON SHALL BE OBLI GATED
TO PAY TO THE CLAI MANT THE AMOUNT PRESCRI BED ON THE FEE SCHEDULE ADOPTED
UNDER SECTI ON THI RTEEN-O OF THI S ARTI CLE, OR | F THE PRESCRI BED MEDI Cl NE
'S NOT | NCLUDED ON THE CURRENT FEE SCHEDULE,  THE USUAL AND CUSTOVARY
CHARGES FOR THE PRESCRI BED MEDI CI NE PLUS SI MPLE | NTEREST AT THE RATE SET
FORTH | N SECTI ON FI VE THOUSAND FOUR OF THE Cl VIL PRACTI CE LAW AND RULES.

(4) NOTHING IN TH' S SUBDI VI SI ON SHALL PROH BI T EMPLOYERS OR CARRI ERS
FROM AGREEI NG TO OR ARRANG NG FOR DI RECT BI LLI NG BY THE PHARVACY TO THE
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EMPLOYER OR CARRIER FOR THE COST OF PRESCRI BED MEDI CI NE, | N ORDER FOR
CLAI MANTS TO MORE PROWPTLY RECEI VE PRESCRI BED MEDI CI NE FOR WHI CH EMPLOY-
ERS AND CARRI ERS ARE LI ABLE UNDER THI S SECTI ON

S 8. Section 13-a of the workers' conpensation |aw is anended by
addi ng a new subdivision 5-a to read as foll ows:

(5-A) THE BOARD MAY, AT | TS DI SCRETI ON, PRESCRI BE REGULATI ONS TO PRE-
AUTHORI ZE  CERTAIN  SPECI ALI ST  CONSULTATI ONS, SURG CAL OPERATI ONS
PHYSI OTHERAPEUTI C OR OCCUPATI ONAL THERAPY PROCEDURES, X- RAY EXAM NATI ONS
OR SPECI AL DI AGNOSTI C LABORATORY TESTS FOR SPECI FI ED TYPES OF | NJURI ES.

S 9. Subparagraph 4 of paragraph (h) of subdivision 8 of section 15
of the workers' conpensation |law, as anmended by chapter 139 of the | aws
of 2008, is anended to read as foll ows:

(4) As soon as practicable after May first in the year nineteen
hundred fifty-eight, and annually thereafter as soon as practicable
after January first in each succeeding year, the <chair of the board
shal | assess upon and collect fromall self-insurers, except group self-
insurers, the state insurance fund, all insurance carriers and group
self-insurers, (A) a sumequal to one hundred [fifty] TWENTY-FIVE per
centum of the total disbursenents made fromthe special disability fund
during the precedi ng cal endar year (not including any disbursenents nade
on account of anticipated liabilities or waiver agreenents funded by
bond proceeds and related earnings), |less the anount of the net assets
in such fund as of Decenber thirty-first of said preceding calendar
year, and (B) a sumsufficient to cover debt service, and associ ated
costs (the "debt service assessnment”) to be paid during the cal endar
year by the dormitory authority, as calculated in accordance with
subpar agraph five of this paragraph. Such assessnments shall be allocated
to (i) self-insurers except group self-insurers and the state insurance
fund based upon the proportion that the total conpensation paynments nade
by all self-insurers except group self-insurers and the state insurance

fund bore to the total conpensation paynents nmade by all self-insurers
except group self-insurers, the state insurance fund, all insurance
carriers and group self-insurers, (ii) insurance carriers based upon the
proportion that the total conpensation paynents nmade by all insurance
carriers bore to the total conpensation paynents by all self-insurers
except group self-insurers, the state insurance fund and all insurance

carriers and group self-insurers during the fiscal year which ended
wi thin said preceding cal endar year, and (iii) group self-insurers based
upon the proportion that the total conpensation paynents nade by al
group self-insurers bore to the total conpensation paynents made by al

self-insurers, the state insurance fund and all i nsurance carriers
during the fiscal year which ended within said preceding cal endar year.
| nsurance carriers and self-insurers shall be liable for all such

assessnments regardl ess of the date on which they canme into existence, or
whet her they have nmde any «claimfor reinbursenment fromthe specia
disability fund. The portion of such sum allocated to self-insurers
except group self-insurers and the state insurance fund that shall be
coll ected fromeach self-insurer except a group self-insurer and the
state insurance fund shall be a sumequal to the proportion of the
anmount which the total conpensation paynents of each such self-insurer
except a group self-insurer or the state insurance fund bore to the
total conpensation paynents nade by all self-insurers except group self-
insurers and the state insurance fund during the fiscal year which ended
wi thin said precedi ng cal endar year. The portion of such sum allocated
to insurance carriers that shall be collected fromeach insurance carri -
er shall be a sumequal to that proportion of the anbunt which the total
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premuns witten by each such insurance carrier bore to the total wit-
ten premuns reported by all insurance carriers during the fiscal vyear
whi ch ended within said preceding cal endar year. The portion of such sum
all ocated to group self-insurers that shall be collected fromeach group
sel f-insurer shall be a sumequal to that proportion of the amount which
the pure premum calculation for each such group self-insurer bore to
the total pure premiumcalculation for all group self-insurers for the
cal endar year which ended within the preceding state fiscal year. The
paynents fromthe debt service assessnent, unless otherwi se set forth in
the special disability fund financing agreenment, are hereby pledged
therefor and shall be deened the first nonies received on account of
assessments in each year. For the purposes of this paragraph, "direct
premuns witten" means gross prem uns, including policy and nenbership
fees, less return premuns and premuns on policies not taken. For
pur poses of this paragraph "pure prem um cal cul ati on" means the New York
state annual payroll as of Decenber thirty-first of the precedi ng year
by class code for each enpl oyer nmenber of a group self-insurer nulti-
plied by the applicable | oss cost for each class code as deternm ned by
the workers' conpensation rating board in effect on Decenber thirty-
first of the preceding year, and for a group or individual self-insurer
who has ceased to self-insure shall be based on payroll at the tinme the
group or individual self-insurer ceased to self-insure reduced by a
factor reflecting the reduction in the group or individual self-

insurer's self-insurance liabilities since ceasing to self-insure. An
enpl oyer who has ceased to be a self-insurer or a group that ceases to
be Ilicensed as a group self-insurer shall continue to be liable for any

assessnments into said fund on account of any conpensation paynments nade
by him or her on his or her account during such fiscal year, and the
security fund, created under the provisions of section one hundred seven
of this chapter, shall, in the event of the insolvency of any insurance
conpany, be liable for any assessnents that woul d have been nade agai nst
such conpany except for its insolvency. No assessnent shall be payable
fromthe aggregate trust fund, created under the provisions of section
twenty-seven of this article, but such fund shall continue to be liable
for all conpensation that shall be payable under any award or order of
the board, the commuted value of which has been paid into such fund.
Such assessnents when col |l ected shall be deposited with the comm ssi oner
of taxation and finance for the benefit of such fund. Unless otherw se
provi ded, such assessnents, shall not constitute an elenment of |oss for
t he purpose of establishing rates for conpensation insurance but shal

for the purpose of collection be treated as separate costs by carriers.
Al'l insurance carriers and the state insurance fund, shall collect such
assessments, from their policyholders through a surcharge based on
prem uns in accordance with rules set forth by the New York workers'
conpensation rating board, as approved by the superintendent of insur-
ance. Such surcharge shall be considered as part of prem um for purposes
prescri bed by law including, but not Iimted to, conputing premum tax,
reporting to the superintendent of insurance pursuant to section nine-
ty-nine of this chapter and section three hundred seven of the insurance
| aw, determining the limtation of expenditures for the admnistration
of the state insurance fund pursuant to section eighty-eight of this
chapter and the cancellation by an insurance carrier, including the
state insurance fund, of a policy for non-paynent of prem um The
provi sions of this paragraph shall not apply with respect to policies
cont ai ni ng coverage pursuant to subsection (j) of section three thousand
four hundred twenty of the insurance law relating to every policy
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provi di ng conprehensive personal liability insurance on a one, two,
three or four famly owner-occupied dwelling. The state insurance fund
shall, notify its insureds that such assessnents, shall be, for the

purpose of recoupnment, treated as separate costs, respectively for the
pur pose of premuns billed on or after October first, nineteen hundred
ni nety-four.

For the purposes of this paragraph, except as otherw se provided: the
term"insurance carrier” shall include only stock corporations, nutua
corporations and reciprocal insurers authorized to transact the business
of workers' conpensation insurance in this state; the term"self-insur-
er" shall include any enployer or group of enployers permtted to pay
conpensation directly under the provisions of subdivision three, three-a
or four of section fifty of this chapter;

S 10. Subdivisions 1, 2 and 3 of section 114 of the workers' conpen-
sation | aw, as added by chapter 635 of the |aws of 1996, are anmended to
read as foll ows:

1. Any person who, knowingly and with intent to defraud presents,
causes to be presented, or prepares with know edge or belief that it
will be presented to or by an insurer or purported insurer, or any agent
thereof, any witten statenent as part of, or in support of, an applica-
tion for the issuance of or +the rating of an insurance policy for
conmpensati on i nsurance, or a claimfor paynment or other benefit pursuant
to a conpensation policy which he or she knows to: (i) contain a false
statenment or representation concerning any fact material thereto; or
(ii) omts any fact material thereto, shall be guilty of WRKERS
COVPENSATI ON FRAUD I N THE FOURTH DEGREE WHEN HE OR SHE COWM TS A FRAUDU
LENT WORKERS'  COVPENSATI ON ACT AND THEREBY TAKES OR OBTAI NS BENEFI TS,
AND WHEN THE VALUE OF THE WORKERS' COVPENSATI ON BENEFI TS EXCEEDS ONE
THOUSAND DOLLARS. WORKERS' COVPENSATI ON FRAUD I N THE FOURTH DEGREE | S a
cl ass E fel ony.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD I N THE THI RD DEGREE
VWHEN HE OR SHE COVW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS THREE THOUSAND DOLLARS. WORKERS' COVPENSATI ON
FRAUD IN THE THI RD DEGREE |'S A CLASS D FELONY.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD | N THE SECOND DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS FI FTY THOUSAND DOLLARS. WORKERS'  COVPENSATI ON
FRAUD | N THE SECOND DEGREE | S A CLASS C FELONY.

A PERSON IS GU LTY OF WORKERS' COWPENSATI ON FRAUD | N THE FI RST DEGREE
VWHEN HE OR SHE COVW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS ONE M LLI ON DOLLARS. WORKERS'  COMPENSATI ON
FRAUD I N THE FI RST DEGREE IS A CLASS B FELONY.

Upon conviction, the court in addition to any other authorized
sentence, nmay order forfeiture of all rights to conpensation or paynents
of any benefit, and nmay also require restitution of any anmount received
as a result of a violation of this subdivision.

2. An enployer or carrier, or any enployee, agent, or person acting on
behal f of an enpl oyer or carrier, who know ngly nakes a fal se statenent
or representation as to a material fact in the course of reporting,
investigation of, or adjusting a claimfor any benefit or paynent under
this chapter for the purpose of avoiding provision of such paynment or
benefit shall be guilty of WORKERS COVPENSATI ON FRAUD | N THE FOURTH
DEGREE WHEN HE OR SHE COMM TS A FRAUDULENT WORKERS' COVPENSATI ON ACT AND
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THEREBY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS
COVPENSATI ON BENEFI TS EXCEEDS ONE THOUSAND DOLLARS. WORKERS' COVPEN-
SATI ON FRAUD I N THE FOURTH DEGREE IS a class E fel ony.

A PERSON IS GU LTY OF WORKERS' COWMPENSATI ON FRAUD | N THE THI RD DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS THREE THOUSAND DOLLARS. WORKERS'  COVPENSATI ON
FRAUD IN THE THI RD DEGREE |'S A CLASS D FELONY.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD | N THE SECOND DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS FIFTY THOUSAND DOLLARS. WORKERS' COVPENSATI ON
FRAUD | N THE SECOND DEGREE | S A CLASS C FELONY.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD I N THE FI RST DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS ONE M LLI ON DOLLARS. WORKERS' COWVPENSATI ON FRAUD
IN THE FI RST DEGREE |'S A CLASS B FELONY.

3. A person who knowi ngly makes a fal se statenent or representation as
to a material fact for the purpose of obtaining, maintaining or renew ng
i nsurance under this chapter, whether for hinmself or herself or for any
ot her person or entity or for the purpose of evading the requirenents of
section fifty of this chapter shall be guilty of WRKERS COVPENSATI ON
FRAUD I N THE FOURTH DEGREE WHEN HE OR SHE COVW TS A FRAUDULENT WORKERS
COVPENSATI ON ACT AND THEREBY TAKES OR OBTAINS BENEFITS, AND WHEN THE
VALUE OF THE WORKERS' COVPENSATI ON BENEFI TS EXCEEDS ONE THOUSAND
DOLLARS. WORKERS' COWPENSATI ON FRAUD I N THE FOURTH DEGREE IS a class E
f el ony.

A PERSON IS GU LTY OF WORKERS' COWMPENSATI ON FRAUD | N THE THI RD DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS THREE THOUSAND DOLLARS. WORKERS'  COVPENSATI ON
FRAUD IN THE THI RD DEGREE |'S A CLASS D FELONY.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD | N THE SECOND DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS FIFTY THOUSAND DOLLARS. WORKERS' COVPENSATI ON
FRAUD | N THE SECOND DEGREE | S A CLASS C FELONY.

A PERSON | S GUILTY OF WORKERS' COWPENSATI ON FRAUD I N THE FI RST DEGREE
VWHEN HE OR SHE COW TS A FRAUDULENT WORKERS' COMPENSATI ON ACT AND THERE-
BY TAKES OR OBTAINS BENEFI TS, AND WHEN THE VALUE OF THE WORKERS' COWVPEN-
SATI ON BENEFI TS EXCEEDS ONE M LLI ON DOLLARS. WORKERS' COWVPENSATI ON FRAUD
IN THE FI RST DEGREE |'S A CLASS B FELONY.

In addition to any other renmedy, the carrier providing insurance shal
be entitled to restitution of any anount obtained or withheld as a
result of a violation of this subdivision.

S 11. Section 240 of the | abor Iaw, the section heading and subdivi-
sion 2 as anmended by chapter 683 of the |laws of 1947 and subdivision 1
as amended by chapter 241 of the laws of 1981, is anmended to read as
fol | ows:

S 240. Scaffolding and other devices for use of enployees. 1. Al
contractors and owners and their agents, except owners of one and two-
famly dwellings who contract for but do not direct or control the work,
in the erection, denolition, repairing, altering, painting, cleaning or
poi nting of a building or structure shall furnish or erect, or cause to
be furni shed or erected DEVI CES OR EQUI PMENT for the performance of such
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| abor, SUCH AS scaffolding, hoists, stays, |adders, slings, hangers,
bl ocks, pulleys, braces, irons, AND ropes, [and other devices which]
VWHERE SUCH DEVICES OR EQUI PMENT ARE NECESSARY TO G VE REASONABLE AND
ADEQUATE PROTECTION AND SAFETY TO A PERSON SO EMPLOYED. WHERE SUCH
DEVI CES OR EQUI PMENT ARE FURNI SHED OR ERECTED, THE DEVI CES OR EQUI PVMENT
shall be so constructed, placed and operated as to [give proper] PROVIDE
REASONABLE AND ADEQUATE protection AND SAFETY to a person so enpl oyed.

No liability pursuant to this subdivision for the failure to provide
protection to a person so enployed shall be inposed on professiona
engi neers as provided for in article one hundred forty-five of the
education law, architects as provided for in article one hundred forty-
seven of such | aw or | andscape architects as provided for in article one
hundred forty-eight of such |aw who do not direct or control the work
for activities other than planning and design. This exception shall not
di m ni sh or extinguish any liability of professional engineers or archi-
tects or landscape architects arising under the comon | aw or any ot her
provi sion of |aw

2. [Scaffolding or staging nore than twenty feet from the ground or
floor, swng or suspended from an overhead support or erected with
stationary supports, except scaffolding wholly within the interior of a
building and covering the entire floor space of any roomtherein, shal
have a safety rail of suitable material properly attached, bolted,
braced or otherwise secured, rising at least thirty-four inches above
the floor or main portions of such scaffolding or stagi ng and extending
along the entire length of the outside and the ends thereof, with only
such openi ngs as may be necessary for the delivery of nmaterials. Such
scaffolding or staging shall be so fastened as to prevent it from sway-
ing fromthe building or structure.

3. Al scaffolding shall be so constructed as to bear four tines the
maxi mum wei ght required to be dependent therefrom or placed thereon when
in use] COWLIANCE WTH APPLI CABLE PROVI SI ONS OF THE FEDERAL OCCUPA-
TI ONAL SAFETY AND HEALTH ACT AND PART 23 OF TITLE 12 OF THE NEW YORK
CODES, RULES AND REGULATI ONS, AS AMENDED, SHALL BE PRI MA FACI E PROOF OF
COVPLI ANCE W TH SUBDI VI SION ONE OF THI S SECTI ON

3. NOTHING IN THI' S SECTI ON SHALL BE DEEMED TO RELI EVE A PERSON | NJURED
I N THE ERECTI ON, DEMOLI TI ON, REPAI RING ALTERI NG PAINTING CLEANING OR
PO NTING OF A BU LDI NG OR STRUCTURE FROM THE CONSEQUENCES OF HI S OR HER
CULPABLE CONDUCT | N ACCORDANCE W TH SECTI ON FOURTEEN HUNDRED ELEVEN OF
THE CI VI L PRACTI CE LAW AND RULES.

S 12. Section 241 of the labor |aw, as added by chapter 1108 of the
| aws of 1969, the opening paragraph as anended by chapter 670 of the
laws of 1980, subdivisions 6, 7 and 8 as anended and subdi vi sion 10 as
added by chapter 520 of the laws of 1989, subdivision 9 as added by
chapter 241 of the laws of 1981, is amended to read as foll ows:

S 241. Construction, excavation and denolition work. 1. Al contrac-
tors and owners and their agents, except owners of one and two-famly
dwel lings who contract for but do not direct or control the work, when
constructing or denpblishing buildings or doing any excavating in
connection therewith, shall [conply with the foll ow ng requirenents:

1. If the floors are to be arched between the beans thereof, or if the
floors or filling in between the floors are of fireproof naterial, the
flooring or filling in shall be conpleted as the buil ding progresses.

2. If the floors are not to be filled in between the beans with brick
or other fireproof material, the underflooring shall be laid on each
story as the building progresses.
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3. If double floors are not to be used, the floor two stories ime-
diately below the story where the work is being performed shall be kept
pl anked over.

4. |f the floor beans are of iron or steel, the entire tier of iron or
steel beans on which the structural iron or steel work is being erected
shal | be thoroughly planked over, except spaces reasonably required for
proper construction of the iron or steel work, for raising or |owering
of materials or for stairways and elevator shafts designated by the
pl ans and specifications.

5. If elevators, elevating nachines or hod-hoi sting apparatus are used
in the course of construction, for the purpose of lifting materials, the
shafts or openings in each floor and at each | anding | evel shall be
inclosed or fenced in on all sides by a barrier of suitable height,
except on two sides which may be used for taking off and putting on
mat eri al s, and those sides shall be guarded by an adjustable barrier not
| ess than three nor nore than four feet fromthe floor and not |ess than
two feet fromthe edges of such shafts or openings.

6. Al areas in which construction, excavation or denolition work is
being perforned shall be so constructed, shored, equipped, guarded,
arranged, operated and conducted] CONSTRUCT, SHORE, EQU P, GUARD
ARRANGE, OPERATE AND CONDUCT SUCH WORK SO as to provide reasonabl e and
adequate protection and safety to the persons enployed therein or
lawfully frequenting such places. The conm ssioner nay nmeke rules to
carry into effect the provisions of this subdivision, and the owners and
contractors and their agents for such work, except owners of one and
two-famly dwellings who contract for but do not direct or control the
wor k, shall conply therewth.

[7. The comm ssioner may make rules to provide for the protection of
workers in connection with the excavation work for the construction of
bui | di ngs, the work of constructing or denolishing buildings and struc-
tures, and the guardi ng of dangerous nachinery used in connection there-
with, and the owners and contractors and their agents for such work,
except owners of one and two-fam |y dwellings who contract for but do
not direct or control the work, shall conply therewth.

8.] 2. COWLIANCE WTH APPLI CABLE PROVI SI ONS OF THE FEDERAL OCCUPA-
TI ONAL SAFETY AND HEALTH ACT AND PART 23 OF TITLE 12 OF THE NEW YORK
CODES, RULES AND REGULATI ONS, AS AMENDED, SHALL BE PRI MA FACI E PROOF OF
COVPLI ANCE W TH SUBDI VI SION ONE OF THI S SECTI ON

3. NOTHING IN THI S SECTI ON SHALL BE DEEMED TO RELI EVE A PERSON | NJURED
I N THE CONSTRUCTI ON, DEMOLI TI ON OR EXCAVATI ON OF A BU LDI NG OR STRUCTURE
FROM THE CONSEQUENCES OF HI'S OR HER CULPABLE CONDUCT | N ACCORDANCE W TH
SECTI ON FOURTEEN HUNDRED ELEVEN OF THE CI VI L PRACTI CE LAW AND RULES.

4. The comm ssioner, as deemed necessary, shall pronulgate rules
desi gned for the purpose of providing for the reasonable and adequate
protection and safety of persons passing by all areas, buildings or
structures in which construction, excavation or denolition work is being
performed, and the owners and contractors and their agents for such
wor k, except owners of one and two-fami |y dwellings who contract for but
do not direct or control the work, shall conply therewith. The
provi sions of this subdivision shall not apply to cities having a popu-
| ati on of one mllion or nore.

[99] 5. No liability for the non-conpliance wth any of the
provi sions of this section shall be inposed on professional engineers as
provided for in article one hundred forty-five of the education |[aw,
architects as provided for in article one hundred forty-seven of such
| aw or | andscape architects as provided for in article one hundred
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forty-eight of such | aw who do not direct or control the work for activ-
ities other than planning and design. This exception shall not dimnmnish
or extinguish any liability of professional engineers, architects or
| andscape architects arising under the common | aw or any other provision
of | aw.

[10.] 6. Prior to advertising for bids or contracting for or conmmenc-
ing work on any denolition work on buil dings covered under this section
except agricultural buildings as defined in regulations promnul gated by
t he conmi ssioner and except buildings the construction of which was
begun on or after January first, nineteen hundred seventy-four, al
owners and their agents, except owners of one and two-famly dwellings
who contract for but do not direct or control the work, shall conduct or
cause to be conducted a survey to determ ne whether or not the building
to be denolished contains asbestos or asbestos material as defined in
section nine hundred one of this <chapter. Such surveys shall be
conducted in conformance with rules and regul ati ons pronul gated by the
comm ssioner. Information derived fromsuch survey shall be immediately
transmtted to the conm ssioner and to the |[|ocal governnental entity
charged with issuing a permt for such denolition under applicable state
or local laws or, if no such permt is required, to the town or city
clerk. If such survey finds that a building to be denolished contains
asbestos or asbestos material as defined by section nine hundred one of
[the] THI S chapter, no bids shall be advertised nor contracts awarded
nor denolition work comenced by any owner or agent prior to conpletion
of an asbestos renedi ation contract perfornmed by a |licensed asbestos
contractor as defined by section nine hundred one of this chapter.

S 13. Section 241-a of the |labor |aw is REPEALED.

S 14. Subdivision 8 of section 1602 of the civil practice | aw and
rul es i s REPEALED.

S 15. The openi ng paragraph of subdivision 3 of section 30 of the
| abor law, as added by chapter 162 of the laws of 1993, is anmended to
read as foll ows:

Except for variations concerning provisions, rules, codes, orders or
any other matter affecting asbestos projects or safety and health stand-
ards for public enployees, including but not linmted to projects covered
by article thirty and section twenty-seven-a and subdivision [ten] SIX
of section two hundred forty-one of this chapter;

S 16. Section 1603 of the civil practice |law and rules, as anended by
chapter 635 of the laws of 1996, is amended to read as foll ows:

S 1603. Burdens of proof. 1In any action or claimfor damages for
personal injury a party asserting that the limtations on liability set
forth in this article do not apply shall allege and prove by a prepon-
derance of the evidence that one or nore of the exenptions set forth in
subdi vision one of section sixteen hundred one [or section sixteen

hundred two] applies. A party asserting |limted liability pursuant to
this article shall have the burden of proving by a preponderance of the
evidence its equitable share of the total liability.

S 17. This act shall take effect imrediately; provided, however, that
the provisions of section ten of this act shall take effect on the thir-
tieth day after it shall have becone a | aw.



