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STATE OF NEW YORK

2064
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 15, 2009

Introduced by M of A SCHRCEDER -- read once and referred to the
Conmittee on Labor

AN ACT to anend the |labor | aw and the general nunicipal law, in relation
to the definition of | owest responsible bidder and unfair |abor prac-
tices for purposes of public works projects

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The labor law is anended by adding a new section 201-g to
read as foll ows:

S 201-G DETERM NATION OF LOWEST RESPONSIBLE BIDDER 1. WHENEVER
SELECTI ON OF THE LOWEST RESPONSI BLE BI DDER | S REQUI RED UNDER SECTI ON ONE
HUNDRED THREE OF THE GENERAL MUNI Cl PAL LAW A PERSON, FI RM CORPORATI ON,
SUCCESSOR CORPCRATI ON, CONTRACTOR OR SUBCONTRACTOR SHALL NOT QUALIFY AS
A RESPONSI BLE BIDDER I F I T HAS COW TTED ANY OF THE FOLLOW NG VI OLATI ONS
W TH N A THREE YEAR PERI OD PRECEDI NG THE AWARD OF THE CONTRACT:

(A) A VIOLATI ON OF ANY PROVI SI ON OF ARTI CLE EI GHT OF THI S CHAPTER

(B) A VIOLATION OF ANY STATE OR FEDERAL LABOR LAW | NCLUDI NG BUT NOT
LI M TED TO OCCUPATI ONAL SAFETY AND HEALTH, WAGES; CHI LD LABOR, WORKERS
COVPENSATI ON; UNEMPLOYMENT COVPENSATI ON;,  ORGANI ZATI ONAL  RIGHTS; AND
LABOR STANDARDS;

(O A VIOLATI ON OF ANY STATE OR FEDERAL LAW RELATING TO BID COLLUSI ON
OR RESTRAI NT OF TRADE;

(D) A VIOLATI ON OF ANY STATE OR FEDERAL ENVI RONMVENTAL LAW

(E) A CRIM NAL CONVI CTI ON OF ANY STATE OR FEDERAL LAW FOR ANY CONDUCT
RELATI NG TO BI DDI NG OR CONSTRUCTI ON- RELATED WORK BY THE BI DDER

(F) AN OQUTSTANDI NG DI SQUALI FI CATI ON FROM BI DDI NG ON  ANY PUBLIC WORK
CONTRACT; OR

(G A VIOLATI ON OF ANY STATE OR FEDERAL CIVIL RI GHTS, EMPLOYMENT DI SA-
BILITY OR M NORI TY PREFERENCE LAW

2. THE PROVI SI ONS OF SUBDI VI SION ONE OF THI'S SECTI ON SHALL NOT DI M N-
| SH THE DI SCRETI ON OF THE AWARDI NG AUTHORI TY TO DI SQUALI FY A BIDDER ON
OTHER GROUNDS WHI CH THE AUTHORI TY FI NDS APPROPRI ATE WHI CH SHALL | NCLUDE
BUT NOT BE LIM TED TO

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) LACK OF SUFFI ClI ENT EXPERTI SE, PRIOR EXPERIENCE WTH COVWARABLE
PRQJIECTS, OR SUFFICIENT RESOURCES TO PERFORM THE CONTRACT IN A TI MELY
AND COVPETENT MANNER

(B) WHETHER THE BIDDER S EMPLOYEES ARE PROPERLY TRAI NED AND WHETHER
THE EQUI PMENT TO BE USED IS SAFE AND | N GOOD OPERATI NG CONDI Tl ON

(© WHETHER THE BI DDER HAS SUBM TTED A BI D THAT IS MATHEMATI CALLY OR
MATERI ALLY UNBALANCED:

(D) SUBMSSION OF A BID SO MJCH LOAER THAN THE AGENCY'S ENG NEER S
ESTI MATE THAT I T SEEMS UNLI KELY THAT THE BI DDER W LL BE ABLE TO PERFORM
THE CONTRACT SATI SFACTORI LY AT THE PRI CE BID;, OR

(E) PRESENTATI ON OF ANY FALSE OR M SLEADI NG STATEMENTS TO THE AGENCY
AWARDI NG THE CONTRACT | N CONNECTI ON W TH THE BI D

3. NO PERSON ACTI NG ON BEHALF OF A BI DDER SHALL LOBBY THE CONSTRUCTI NG
GOVERNMVENTAL ENTI TY FOR THE PURPOSE OF ASSI STI NG SUCH BI DDER | N SECURI NG
A BID. NO BID SHALL | NCLUDE ANY COSTS ATTRI BUTABLE TO LOBBYI NG

4. ANY PERSON, FI RM CORPORATI ON, SUCCESSOR CORPCRATI ON, LABOR ORGAN-
| ZATI ON, CONTRACTOR OR SUBCONTRACTOR MAY, W THIN TEN DAYS AFTER A BID IS
ACCEPTED, FILE AN APPLICATION TO CHALLENGE THE DETERM NATI ON UNDER
SECTI ON ONE HUNDRED THREE OF THE GENERAL MUNI Cl PAL LAW THAT THE BI DDER
CHOSEN WAS THE LOWEST RESPONSI BLE BI DDER. UPON RECElI PT OF SUCH APPLI CA-
TION, THE COW SSI ONER OR CH EF EXECUTI VE OFFI CER OF THE PUBLI C ENTI TY
SHALL CONDUCT A HEARI NG TO DETERM NE THE VALIDITY OF THE APPLI CATI ON.
NOTICE SHALL BE G VEN TO THE APPLICANT AND TO THE PROPCSED LOWEST
RESPONSI BLE BI DDER OF THE DATE, TIME AND PLACE OF THE HEARI NG THE
APPLI CANT AND THE PROPOSED LOWEST RESPONSI BLE BI DDER SHALL BE G VEN THE
OPPORTUNI TY TO PRESENT EVIDENCE AND W TNESSES ON THEIR BEHALF. THE
COW SSIONER OR CHI EF EXECUTIVE OFFI CER PRESI DI NG OVER SUCH HEARI NG
SHALL ISSUE A WRITTEN DECISION WTH FINDINGS OF FACT WHETHER THE
PROPCSED LOWEST RESPONSI BLE BI DDER | S RESPONSI BLE. SUCH CONTRACT SHALL
NOT BE AWARDED PRI OR TO SUCH DECI SI ON. THE AWARDI NG AUTHORITY SHALL
NOTI FY ALL BIDDERS REGARDING THE SELECTION OF | TS PROPCSED LOWEST
RESPONSI BLE BI DDER

S 2. Subdivision 1 of section 103 of the general nunicipal law, as
anended by chapter 741 of the laws of 2005, is anmended to read as
fol | ows:

1. Except as otherw se expressly provided by an act of the |egislature
or by a local |aw adopted prior to Septenber first, nineteen hundred
fifty-three, all contracts for public work involving an expenditure of
nore than twenty thousand dollars and all purchase contracts involving
an expenditure of nore than ten thousand dollars, shall be awarded by
the appropriate officer, board or agency of a political subdivision or
of any district therein including but not limted to a soil conservation
district, to the | owest responsible bidder furnishing the required secu-
rity after advertisenment for sealed bids in the manner provided by this
section. In any case where a responsible bidder's gross price is reduci-
ble by an all owance for the value of used nachinery, equipnent, appara-
tus or tools to be traded in by a political subdivision, the gross price
shall be reduced by the anmount of such all owance, for the purpose of
determining the low bid. In cases where two or nore responsi ble bidders
furnishing the required security submt identical bids as to price, such
of ficer, board or agency may award the contract to any of such bidders.
Such officer, board or agency may, in his or its discretion, reject al
bids and readvertise for new bids in the nmanner provided by this
section. For purposes of this section, "sealed bids", as that term
applies to purchase contracts, shall include bids submtted in an el ec-
tronic format, provided that the governing board of the political subdi-
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vision or district, by resolution, has authorized the receipt of bids in
such format. Submission in electronic format may not, however, be
required as the sole nmethod for the subm ssion of bids. Bids subnitted
in an electronic format shall be transmtted by bidders to the receiving
device designated by the political subdivision or district. Any method
used to receive electronic bids shall conply with article three of the
state technology law, and any rules and regulations pronul gated and
gui del i nes devel oped thereunder and, at a mninmum nust (a) docunent the
time and date of receipt of each bid received electronically; (b)
authenticate the identity of the sender; (c) ensure the security of the
information transmtted; and (d) ensure the confidentiality of the bid
until the tinme and date established for the opening of bids. The tinely
subm ssion of an electronic bid in conpliance with instructions provi ded
for such subm ssion in the adverti sement for bids and/or the specifica-
tions shall be the responsibility solely of each bidder or prospective
bi dder. No political subdivision or district therein shall incur any
liability fromdelays of or interruptions in the receiving device desig-
nated for the subm ssion and receipt of electronic bids. FOR PURPOSES
OF THI' S SECTION, THE TERM "LOWEST RESPONSI BLE BI DDER' SHALL MEAN ANY
PERSON, FIRM CORPORATI ON, SUCCESSOR CORPORATI ON, CONTRACTOR OR SUBCON
TRACTOR WHO (1) SUBM TS THE LOAEST BID FOR A PUBLIC WORK CONTRACT AND
(1) IS NOT DI SQUALIFIED ON GROUNDS PROVI DED | N SECTI ON TWO HUNDRED
ONE- G OF THE LABOR LAW

S 3. Subdivision 1 of section 103 of the general nunicipal law, as
anended by chapter 413 of the laws of 1991, is anmended to read as
fol | ows:

1. Except as otherw se expressly provided by an act of the |legislature
or by a local |aw adopted prior to Septenber first, nineteen hundred
fifty-three, all contracts for public work involving an expenditure of
nore than twenty thousand dollars and all purchase contracts involving
an expenditure of nore than ten thousand dollars, shall be awarded by
the appropriate officer, board or agency of a political subdivision or
of any district therein including but not limted to a soil conservation
district, to the | owest responsible bidder furnishing the required secu-
rity after advertisenment for sealed bids in the manner provided by this
section. In any case where a responsible bidder's gross price is reduci-
ble by an allowance for the value of used nachi nery, equipnent, appara-
tus or tools to be traded in by a political subdivision, the gross price
shall be reduced by the amount of such all owance, for the purpose of
determining the low bid. In cases where two or nore responsi ble bidders
furnishing the required security submt identical bids as to price, such
of ficer, board or agency may award the contract to any of such bidders.
Such officer, board or agency may, in his or its discretion, reject al
bids and readvertise for new bids in the nmanner provided by this
section. FOR PURPCSES OF THIS SECTION, THE TERM "LOWEST RESPONSIBLE
Bl DDER' SHALL MEAN ANY PERSON, FI RM CORPCRATI ON, SUCCESSOR CORPORATI ON,
CONTRACTOR OR SUBCONTRACTOR WHO (A) SUBM TS THE LOWEST BID FOR A PUBLI C
WORK CONTRACT AND (B) IS NOT DI SQUALI FI ED ON GROUNDS PROVI DED | N SECTI ON
TWO HUNDRED ONE- G OF THE LABOR LAW

S 4. This act shall take effect on the first of Septenber next
succeeding the date on which it shall have becone a | aw, provided that
t he amendnments to subdivision 1 of section 103 of the general nunicipa
law made by section two of this act shall be subject to the expiration
and reversion of such subdivision pursuant to section 41 of part X of
chapter 62 of the laws of 2003, as anended, when such date the
provi sions of section three of this act shall take effect.



