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STATE OF NEW YORK

2037
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 15, 2009

Introduced by M of A BENJAM N, ALFANO -- Milti-Sponsored by -- M of
A. BARRA, HOOPER, M LLER -- read once and referred to the Commttee on
Mental Health, Mental Retardation and Devel opnmental Disabilities

AN ACT to anend the nental hygiene law, in relation to providing for the
i nvestigation of qualifications of persons enployed in prograns oper-
ated or certified by the office of nental health or the office of
nmental retardation and devel opnmental disabilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision (d) of section 7.19 of the nental hygi ene |aw,
as added by chapter 978 of the laws of 1977, is anmended to read as
fol | ows:

(d) The comm ssioner shall establish regul ati ons governi ng the person-
nel admnistration of the departnent and its facilities. THOSE REGJ
LATI ONS SHALL | NCLUDE, BUT NOT BE LIM TED TO PROCEDURES FOR THE THOR-
OUGH | NVESTI GATI ON OF THE QUALI FI CATI ONS, BACKGROUND AND SUI TABI LI TY OF
PROSPECTI VE EMPLOYEES OF PROGRAMS OPERATED OR CERTI FI ED BY THE OFFI CE.
THE | NVESTI GATI ON OF PROSPECTI VE DI RECT CARE EMPLOYEES SHALL, SUBJECT TO
THE RULES AND REGULATIONS OF THE DI VI SION OF CRI M NAL JUSTI CE SERVI CES
AND THE DEPARTMENT OF CIVIL SERVICE, |INCLUDE ACCESS TO AND REVIEW OF
CONVI CTI ON RECORDS MAINTAINED BY THE DIVISION OF CRI M NAL JUSTI CE
SERVI CES PURSUANT TO SUBDIVISION SIX OF SECTION EIGHT  HUNDRED
THI RTY- SEVEN OF THE EXECUTI VE LAW

S 2. Subdivisions (d) and (e) of section 13.19 of the nental hygiene
| aw are relettered subdivisions (e) and (f) and a new subdivision (d) is
added to read as foll ows:

(D) THE COWM SSI ONER SHALL ESTABLI SH REGULATI ONS GOVERNI NG THE PERSON-
NEL ADM NI STRATI ON OF THE DEPARTMENT AND | TS FACI LI Tl ES. THOSE REGU-
LATIONS SHALL |INCLUDE, BUT NOT BE LIMTED TO, PROCEDURES FOR THE THOR-
OUGH | NVESTI GATI ON OF THE QUALI FI CATI ONS, BACKGROUND AND SUI TABILITY OF
PROSPECTI VE EMPLOYEES OF PROGRAMS OPERATED OR CERTI FI ED BY THE OFFI CE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE | NVESTI GATI ON OF PROSPECTI VE DI RECT CARE EMPLOYEES SHALL, SUBJECT TO
THE RULES AND REGULATIONS OF THE DI VISION OF CRIM NAL JUSTICE SERVI CES
AND THE DEPARTMENT OF CIVIL SERVICE, | NCLUDE ACCESS TO AND REVI EW OF
CONVI CTI ON RECORDS MAINTAINED BY THE DIVISION OF CRIMNAL JUSTI CE
SERVI CES PURSUANT TO SUBDIVISION SIX OF SECTION EIGHT  HUNDRED
THI RTY- SEVEN OF THE EXECUTI VE LAW

S 3. Paragraph 7 of subdivision (c) of section 16.05 of the nental
hygi ene | aw, as renunbered by chapter 618 of the |aws of 1990, is renum
bered paragraph 8 and a new paragraph 7 is added to read as foll ows:

(7) THE EXI STENCE OF PROCEDURES FOR THE THOROUGH | NVESTI GATION BY
CERTI FI ED AGENCI ES OF THE QUALI FI CATI ONS, BACKGROUND AND SUI TABI LI TY OF
PROSPECTI VE EMPLOYEES. THESE PROCEDURES SHALL | NCLUDE BUT NOT BE LI M TED
TO THE SUBM SSI ON, SUBJECT TO THE RULES AND REGULATI ONS OF THE DI VI SI ON
OF CRIMNAL JUSTICE SERVICES, OF FINGERPRI NT | NFORMATI ON TO THE DI VI -
SI ON, FOR THE PURPOSE OF RECEI VI NG THE CONVI CTI ON RECORDS MAI NTAI NED BY
THE DIVISION, OF PERSONS WHO HAVE APPLIED FOR AND ARE UNDER ACTI VE
CONSI DERATI ON FOR EMPLOYMENT BY SUCH CERTI FI ED AGENCI ES. A PROSPECTI VE
EMPLOYEE SHALL NOT AUTOVATI CALLY BE DI SQUALI FI ED OR BARRED FROM EMPLOY-
MENT SCLELY ON THE BASIS OF A CRIM NAL CONVICTION. THE REVIEW OF THE
CONVI CTION RECORD OF A PROSPECTIVE EMPLOYEE AND A DETERM NATI ON OF
FI TNESS FOR EMPLOYMENT IN A CERTI FI ED PROGRAM SHALL TAKE |INTO FULL
CONS| DERATI ON THE FOLLOW NG

(1) THE SPECIFIC DUTIES AND RESPONSI Bl LI TI ES NECESSARI LY RELATED TO
THE EMPLOYMENT SOUGHT;

(1'l) THE BEARING |F ANY, THE CRIM NAL OFFENSE OR OFFENSES FOR WHI CH
THE PERSON WAS CONVI CTED W LL HAVE ON H'S FI TNESS OR ABI LI TY TO PERFORM
ONE OR MORE SUCH DUTI ES AND RESPONSI BI LI Tl ES;

(1'11)y THE TI ME WH CH HAS ELAPSED SI NCE THE OCCURRENCE OF THE CRI M NAL
OFFENSE OR OFFENSES;

(1V) THE AGE OF THE PERSON AT THE TI ME OF OCCURRENCE OF THE CRI M NAL
OFFENSE OR OFFENSES;

(V) THE SERI OQUSNESS OF THE CRI M NAL OFFENSE OR OFFENSES;

(VI) ANY | NFORVATI ON PRODUCED BY THE PERSON, OR PRODUCED ON H'S
BEHALF, I N REGARD TO HI S REHABI LI TATI ON AND GOOD CONDUCT;

(M) THE LEG TI MATE | NTEREST OF THE PROSPECTI VE EMPLOYER | N PROTECT-
| NG PROPERTY, AND THE SAFETY AND WELFARE OF CLI ENTS BEI NG SERVED BY THE
CERTI FI ED PROGRAM

S 4. Paragraphs 3, 4, 5, 6 and 7 of subdivision (a) of section 31.05
of the nental hygiene | aw are renunbered paragraphs 4, 5, 6, 7 and 8 and
a new paragraph 3 is added to read as fol |l ows:

3. THERE EXI STS SATI SFACTORY PROCEDURES FOR THE THOROUGH | NVESTI GATI ON
BY CERTI FI ED AGENCI ES OF THE QUALI FI CATI ONS, BACKGROUND AND SUl TABI LI TY
OF PROSPECTI VE EMPLOYEES. THESE PROCEDURES SHALL | NCLUDE BUT NOT BE
LIM TED TO THE SUBM SSI ON, SUBJECT TO THE RULES AND REGULATIONS OF THE
DI VISION OF CRIM NAL JUSTI CE SERVI CES, OF FI NGERPRI NT | NFORMATI ON TO THE
DI VI SI ON, FOR THE PURPOSE OF RECEI VI NG THE CONVI CTI ON RECORDS MAI NTAI NED
BY THE DIVISION, OF PERSONS WHO HAVE APPLI ED FOR AND ARE UNDER ACTI VE
CONSI DERATI ON FOR EMPLOYMENT BY SUCH CERTI FI ED AGENCI ES. A PROSPECTI VE
EMPLOYEE SHALL NOT BE AUTOVATI CALLY DI SQUALI FI ED OR BARRED FROM EMPLOY-
MENT SCLELY ON THE BASIS OF A CRIM NAL CONVICTION. THE REVIEW OF THE
CONVI CTION RECORD OF A PROSPECTIVE EMPLOYEE AND A DETERM NATI ON OF
FI TNESS FOR EMPLOYMENT IN A CERTIFIED PROGRAM SHALL TAKE |INTO FULL
CONS| DERATI ON THE FOLLOW NG

(1) THE SPECIFIC DUTIES AND RESPONSI Bl LI TI ES NECESSARI LY RELATED TO
THE EMPLOYMENT SOUGHT;
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(1'l) THE BEARING |F ANY, THE CRIM NAL OFFENSE OR OFFENSES FOR WHI CH
THE PERSON WAS CONVI CTED W LL HAVE ON H' S FI TNESS OR ABI LI TY TO PERFORM
ONE OR MORE OF SUCH DUTI ES AND RESPONSI BI LI Tl ES;

(1) THE TIME WH CH HAS ELAPSED SI NCE THE OCCURRENCE OF THE CRI M NAL
OFFENSE OR OFFENSES;

(1V) THE AGE OF THE PERSON AT THE TI ME OF OCCURRENCE OF THE CRI M NAL
OFFENSE OR OFFENSES;

(V) THE SERI OQUSNESS OF THE CRI M NAL OFFENSE OR OFFENSES;

(M) ANY | NFORMATION PRODUCED BY THE PERSON, OR PRODUCED ON HI'S
BEHALF, | N REGARD TO HI S REHABI LI TATI ON AND GOOD CONDUCT;

(M) THE LEGQ TI MATE | NTEREST OF THE PROSPECTI VE EMPLOYER I N PROTECT-
I NG PROPERTY, AND THE SAFETY AND WELFARE OF THE CLI ENTS BEI NG SERVED | N
THE CERTI FI ED PROGRAM

S 5. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw, provided however, that effective imedi ate-
ly, the addition, anendnment and/or repeal of any rule or regul ation
necessary for the inplenmentation of the foregoing sections of this act
on their effective date are authorized and directed to be nmade and
conpl eted on or before such effective date; provided, however, that the
renunbering of paragraph 6 of subdivision (a) of section 31.05 of the
nmental hygi ene | aw made by section four of this act shall not affect the
repeal of such paragraph and shall be deened repeal ed therewth.



