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STATE OF NEW YORK

1859
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 12, 2009

Introduced by M of A NOLAN -- Milti-Sponsored by -- M of A COXK
DINOW TZ, G.I CK, GOITFRI ED, JACOBS, MARKEY, M LLMAN, PHEFFER -- read
once and referred to the Conmmttee on Corporations, Authorities and
Conmi ssi ons

AN ACT to anend the state finance law, in relation to awarding of
contracts by the nmetropolitan transportation authority

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The legislature finds the efficient
operation of the nmetropolitan transportation authority is essential to
t he econony of our state. It is the public policy of the state to
provide a w de variety of services to the people in a cost efficient
manner while assuring the quality of Iife for the people of this state.
The legislature finds that these objectives can be maxi m zed by estab-
lishing an orderly procedure for cost effectiveness review prior to a
contract being authorized. It 1is necessary, therefore, to establish
m ni mum st andards of cost effectiveness and accountability for all such
contracts let by the netropolitan transportation authority.

S 2. The state finance |law is anmended by addi ng a new section 147 to
read as foll ows:

S 147. AVWARDI NG OF CONTRACTS. 1. DEFINITIONS. AS USED IN TH S SECTI ON
THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG MEANI NGS UNLESS OTHERW SE
SPECI FI ED

(A) "AGENCY" SHALL MEAN THE METROPOLI TAN TRANSPORTATI ON AUTHORI TY AS
DEFI NED I N SECTI ON TWELVE HUNDRED SI XTY- THREE OF THE PUBLI C AUTHORI Tl ES
LAW AND ALL OF I TS CONSTI TUENT PARTS, | NCLUDI NG THE NEW YORK CI TY TRAN-
SIT AUTHORITY, THE TRI BOROUGH BRI DGE AND TUNNEL AUTHORI TY, THE LONG
| SLAND RAI L ROAD, METRO NORTH RAI LROAD, MANHATTAN AND THE BRONX SURFACE
TRANSI T AUTHORI TY, STATEN | SLAND RAPI D TRANSI T OPERATI NG AUTHORI TY AND
THE LONG | SLAND BUS DI VI SI ON

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) "CONTRACT" SHALL MEAN AN ENFORCEABLE AGREEMENT FOR PERSONAL
SERVI CES ENTERED | NTO BY A CONTRACTOR AND THE AGENCY FOR AN AMOUNT WHI CH
EXCEEDS FI VE THOUSAND DCLLARS.

(© "CONTRACTOR' SHALL MEAN ANY PERSON, PARTNERSHI P, FI RM CORPO
RATI QN, OR ASSCCI ATI ON RENDERI NG OR PROVI DI NG SERVI CES PURSUANT TO A
CONTRACT W TH THE AGENCY.

(D) "CHANGE ORDER' SHALL MEAN A CONTRACT MODI FI CATI ON OR ANY WRI TTEN
ALTERATI ON TO SPECI FI CATI ONS, DELI VERY PO NT, RATE OF DELIVERY, PERI OD
OF PERFORMANCE, PRICE, QUALITY, OR OIHER PROVI SI ONS OF ANY CONTRACT
AUTHORI ZED BY THE AGENCY OR MJTUAL ACTION OF THE PARTIES TO THE
CONTRACT.

2. COST EFFECTI VENESS AND ACCOUNTABI LI TY REVI EW NO CONTRACT WTH A
CONTRACTOR FOR SERVI CES SHALL BE ENTERED |INTO BY THE AGENCY UNLESS
CONTRACTI NG FOR SUCH SERVI CES | S:

(A) COST EFFECTIVE WHEN COWARED TO THE COST OF HAVI NG THE AGENCY
PERFORM THE WORK;

(1) THE CONTRACTI NG AGENCY MJST CLEARLY DEMONSTRATE THAT THE PROPOSED
CONTRACT W LL RESULT I N ACTUAL COST SAVI NGS TO THE AGENCY. I N COVWPARI NG
COSTS, THERE SHALL BE | NCLUDED THE AGENCY' S COST OF PROVI DI NG THE SAME
SERVI CE AS THE PROPOSED CONTRACTOR.

(1) I'N COWUTI NG COSTS, THERE SHALL NOT BE |INCLUDED THE AGENCY' S
| NDI RECT OVERHEAD COSTS UNLESS THESE COSTS CAN BE ATTRI BUTED SOLELY TO
THE FUNCTI ONS | N QUESTI ON AND WOULD NOT EXI ST | F THAT FUNCTI ON WERE NOT
PERFORMED. | NDI RECT OVERHEAD COSTS SHALL | NCLUDE THE PRO RATA SHARE OF
EXI STI NG ADM NI STRATI VE SALARI ES AND BENEFI TS, RENT, EQUI PMENT COSTS,
UTI LI TIES AND MATERI ALS.

(I'rr)y 1IN COWPUTI NG COSTS, THERE SHALL BE | NCLUDED AN ESTI MATE OF ANY
COSTS THAT W LL BE | NCURRED BY THE AGENCY AS A RESULT OF ENTERI NG | NTO
THE CONTRACT, | NCLUDI NG THE COST OF CONTRACT ADM NI STRATI ON, THE COSTS
OF ANY REGULATORY OR [INSPECTION FUNCTION WH CH THE AGENCY MAY BE
REQUI RED TO PERFORM | N CONNECTI ON W TH THE SERVI CES PROVI DED PURSUANT TO
THE CONTRACT, THE COST OF PERSONNEL CHANGES AS A RESULT OF THE CONTRACT,
AND ANY SIMLAR COSTS WH CH THE AGENCY CAN BE REASONABLY EXPECTED TO
I NCUR AS A RESULT OF THE CONTRACT.

(1'V) A PROPOSED CONTRACT SHALL NOT BE APPROVED SOLELY ON THE BASIS
THAT SAVINGS WLL RESULT FROM LOAER CONTRACTOR PAY RATES OR BENEFI TS.
PROPOSALS TO CONTRACT WORK SHALL BE ELI G BLE FOR APPROVAL PROVI DED THE
CONTRACTOR S WAGES AND BENEFITS ARE AT THE SAME RATE AS EMPLOYEES
CURRENTLY PROVI DI NG THE SERVI CE OR PERFORM NG COVPARABLE WORK.

A PROPOSED CONTRACT SHALL NOT BE APPROVED UNLESS | T CONTAINS A
DESCRI PTI ON OF THE SERVI CE QUALI TY EXPECTATI ONS PURSUANT TO THE CONTRACT
AND A DESCRI PTI ON OF THE METHOD BY WHI CH THE QUALI TY OF SERVI CES SHALL
BE MONITORED AND EVALUATED. THE CONTRACT MJST I NCLUDE  SPECI FI C
PROVI SIONS PERTAINING TO THE QUALIFICATIONS OF THE STAFF THAT WLL
PERFORM THE WORK UNDER THE CONTRACT.

(B) REQUI RED DUE TO AN EMERGENCY; "EMERGENCY" SHALL MEAN A S| TUATI ON
I NVOLVI NG DANGER TO LIFE, SAFETY, OR PROPERTY WH CH REQUI RES | MVEDI ATE
ACTI ON, IS ESSENTI AL TO EFFI Cl ENT OPERATI ON OR THE ADEQUATE PROVI SI ON OF
SERVI CE BY THE AGENCY, AND IS A DI RECT CONSEQUENCE OF AN ACCI DENT OR
OTHER UNFORESEEN CI RCUMSTANCE.

(© REQUI RED FOR A SHORT DURATI ON WHERE CURRENT EMPLOYEES OF THE ACEN-
CY ARE OIHERW SE ENGAGED AND CANNOT BE REASSIGNED TO PERFORM THE
SERVI CES AND NEW EMPLOYEES CANNOT BE HIRED W THI N A REASONABLE TIME TO
PERFORM SUCH SERVI CES AND SUCH SERVI CES ARE NEEDED | N CONNECTI ON W TH
WORK UNDERTAKEN | N RESPONSE TO AN EMERGENCY.

(D) REQUI RED FOR SPECI AL EXPERTI SE OF A SHORT DURATI ON.
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(E) REQUI RED TO AVO D A CONFLI CT OF | NTEREST.

(F) OTHERW SE EXPRESSLY REQUI RED BY LAW TO BE SO CONTRACTED.

3. LETTING OF CONTRACTS. NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI -
SION TWO OF THI S SECTI ON, NO CONTRACT SHALL BE LET WHCH IS NOTI IN
COWPLI ANCE W TH THE REQUI REMENTS OF ARTI CLE FI FTEEN-A OF THE EXECUTI VE
LAW | N COVMPLI ANCE W TH THE AGENCY' S AFFI RVATI VE ACTI ON EFFORTS AND W LL
NOT CAUSE THE AGENCY TO FAIL TO MEET ITS AFFI RVATIVE ACTION GOALS OR
CAUSES THE DI SPLACEMENT OF WORKERS. FOR THE PURPOSES OF THI S SUBDI VI -
SION, THE TERM " DI SPLACEMENT" SHALL | NCLUDE LAYOFFS, DEMOTI ON, | NVOLUN-
TARY TRANSFER TO A NEW CLASS OR TI TLE, | NVOLUNTARY TRANSFER OR REASS| G\
MENT TO A NEW LOCATION REQU RI NG A CHANGE OF RESI DENCE, AND PARTI AL
DI SPLACEMENT SUCH AS REDUCTI ON | N THE CUSTOVARY HOURS TO WORK, WAGES, OR
BENEFI TS.

4. DI SCLOSURE. (A) PRI OR TO EXECUTI NG CONTRACT FOR SERVI CES, THE AGEN-
CY SHALL PREPARE A SPECI FI C STATEMENT WHICH SETS FORTH THE OBJECTI VE
DATA SUPPORTI NG THE REASONS WHY THE PROPOSED CONTRACT MEETS THE REQUI RE-
MENTS SET FORTH IN SUBD VISIONS TWO AND THREE OF THI S SECTION. THE
CONTRACTOR SHALL DI SCLGSE, IN WRI TI NG THE NAMES OF CORPORATE OFFI CERS,
PARTNERS OR ASSOCI ATES, AND THE NAMES OF ANY STATE OR MUNI Cl PAL EMPLOYEE
OF POLITICAL PARTIES TO WHOM THE CONTRACTOR OR | TS OFFI CERS, PARTNERS
AND ASSCCI ATES HAVE MADE ONE OR MORE COVPANY CONTRI BUTI ONS TOTALLI NG TWO
HUNDRED FI FTY DOLLARS OR MORE W THI N ANY TWELVE MONTH PERI CD DURI NG THE
PREVIQUS TH RTY-SI X MONTH PERIOD. |IN ADD TI O\, THE CONTRACTOR SHALL
DI SCLOSE ANY LABOR LAW VI CLATI ONS OR Cl TATI ONS | NCLUDI NG BUT NOT LI M TED
TO OCCUPATI ONAL SAFETY AND HEALTH ADM NI STRATI ON VI OLATI ONS, WAGE, HOUR
OR BENEFI TS VI OLATI ONS | NCURRED W THI N THE PAST THI RTY-SI X MONTHS. THE
CONTRACTOR SHALL ALSO DI SCLOSE, IN WRI TI NG WHETHER EACH EMPLOYEE WHO
SHALL BE ENGAGED IN THE SERVI CES TO BE PROVI DED PURSUANT TO A CONTRACT
I'S A RESIDENT OF THE STATE OR, OF NEW YORK CI TY.

(B) PRIOR TO THE SCHEDULED AWARD OF A CONTRACT FOR SERVI CES, THE ACEN-
Cy SHALL PROVI DE TO THE EMPLOYEE ORGANI ZATI ON THAT REPRESENTS AGENCY
EMPLOYEES WHO WOULD OTHERW SE PERFORM SUCH SERVI CES W TH COPI ES OF THE
STATEMENTS RENDERED PURSUANT TO PARAGRAPH (A) OF THI'S SUBDI VISION AND
THE PROPCSED CONTRACT SO THAT SUCH EMPLOYEE ORGANI ZATI ON SHALL HAVE AT
LEAST NI NETY DAYS TO OBJECT TO THE PROPOSED CONTRACT. AN EMPLOYEE ORGAN-
| ZATION VH CH PROVIDES TIMELY WRITTEN NOTICE OF OBJECTION AND THE
REASONS THEREFOR SHALL, UNLESS THE AGENCY AGREES IN WRI TI NG TO W THDRAW
THE PROPOSED CONTRACT, BE PERM TTED TO BE HEARD BY THE ACGENCY'S HEAD
PRROR TO THE AWARD OF THE CONTRACT. W THI N FI FTEEN DAYS OF RECElI PT OF
SUCH OBJECTI ON, THE AGENCY' S HEAD, AFTER CONSI DERI NG THE OBJECTI ONS OF
THE EMPLOYEE ORGANI ZATI ON, SHALL NOTI FY THE EMPLOYEE ORGANI ZATI ON WHETH-
ER THE AGENCY WLL WTHDRAW THE PROPOSED CONTRACT OR ENTER | NTO THE
CONTRACT. | F THE AGENCY' S HEAD DECI DES TO ENTER | NTO THE CONTRACT, AND
THE EMPLOYEE ORGANI ZATION STILL BELIEVES THAT THE CONTRACT IS IN
VI OLATION OF THE GU DELINES |IN SUBDIVISIONS TWO AND THREE OF TH' S
SECTION, THE EMPLOYEE ORGANI ZATION MAY FORWARD | TS COVPLAI NT TO THE
COMPTROLLER W THI N FI FTEEN DAYS OF RECEI PT OF THE AGENCY HEAD S NOTI FI -
CATION. BEFORE APPROVI NG SUCH CONTRACT, THE COVPTROLLER SHALL CONSI DER
THE EMPLOYEE ORGANI ZATION' S COWPLAINT, AND SHALL NOTI' APPROVE SUCH
CONTRACT | F THE COVMPTROLLER BELI EVES SUCH COVPLAI NT IS VALI D. THE COWP-
TROLLER SHALL NOTIFY THE EMPLOYEE ORGANIZATION OF THE COWTROLLER S
DECI SION TO EI THER APPROVE OR DI SAPPROVE THE CONTRACT. I N CARRYI NG OQUT
THE DUTIES OF THI S SECTI ON, THE COVPTROLLER MAY FORM AN ADVI SORY BQOARD
VWH CH SHALL CONSI ST OF REPRESENTATI VES OF THE GOVERNMENT, PUBLI C EMPLOY-
EE ORGANI ZATI ONS, AND THE PUBLI C.
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5. CHANGE ORDERS. |F THE AGENCY | NTENDS TO CHANGE, BY USE OF A CHANGE
ORDER, A CONTRACT FOR SERVI CES AND SUCH CHANGE ORDER El THER BY | TSELF OR
TOGETHER W TH PREVI QUSLY AUTHORI ZED CHANGE ORDERS RESULTS | N CAUSI NG THE
AMOUNT OF THE CONTRACT TO EXCEED ONE HUNDRED FIVE PERCENT OF THE
ORI G NAL CONTRACT AMOUNT, THEN APPROVAL OF SUCH CHANGE SHALL BE SUBJECT
TO THE PROVI SI ONS OF SUBDI VI SI ONS TWO, THREE AND FOUR OF THI S SECTI ON.

S 3. Nothing contained in this act shall supersede or nullify any of
the terns of a collective bargaining agreenent and shall not be deened
to authorize any contract which is otherw se prohibited by |aw or regu-
I ati on.

S 4. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid, such judgrment shall not affect, inpair, or invalidate the
remai nder thereof.

S 5. This act shall take effect on the thirtieth day after it shall
have becone a | aw



