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STATE OF NEW YORK

1651
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

Introduced by M of A CALHOUN -- read once and referred to the Comit -
tee on | nsurance

AN ACT to anend the insurance law, in relation to enacting the nmarket
conduct surveillance act, and to repeal certain sections of such | aw
relating to adm nistrative and procedural provisions

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The insurance |law is anmended by adding a new article 3-Ato
read as foll ows:
ARTI CLE 3-A
MARKET CONDUCT SURVEI LLANCE ACT
SECTI ON 360. SHORT TI TLE.
361. PURPCSE AND LEG SLATI VE | NTENT.
362. DEFI NI TI ONS.
363. MARKET ANALYSI S PROCEDURES.
364. PROTOCOLS FOR MARKET CONDUCT ACTI ONS
365. TARGETED ON SI TE MARKET CONDUCT EXAM NATI ONS
366. CONFI DENTI ALI TY REQUI REMENTS.
367. MARKET CONDUCT SURVEI LLANCE PERSONNEL.
368. | MMUNI TY FOR MARKET CONDUCT SURVEI LLANCE PERSONNEL.
369. FI NES AND PENALTI ES.
370. PARTI Cl PATI ON | N NATI ONAL MARKET CONDUCT DATABASES.
371. COORDI NATI ON W TH OTHER STATES THROUGH THE NAI C
372. ADDI TI ONAL DUTI ES OF THE SUPERI NTENDENT.
S 360. SHORT TITLE. TH' S ACT SHALL BE KNOAN AND MAY BE CI TED AS THE
" MARKET CONDUCT SURVEI LLANCE ACT".
S 361. PURPOSE AND LEQ SLATI VE | NTENT. THE PURPOSE OF THHS ACT IS TO
ESTABLISH A FRAVEWORK FOR THE DEPARTMENT'S MARKET CONDUCT ACTI ONS,
| NCLUDI NG:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD02211-01-9
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(A) PROCESSES AND SYSTEMS FOR | DENTI FYI NG ASSESSI NG AND PRI ORI Tl ZI NG
MARKET CONDUCT PROBLEMS THAT HAVE A SUBSTANTI AL  ADVERSE | MPACT ON
CONSUMERS, POLI CYHOLDERS AND CLAI MANTS;

(B) MARKET CONDUCT ACTI ONS BY THE SUPERI NTENDENT TO SUBSTANTI ATE SUCH
MARKET CONDUCT PROBLEMS AND A MEANS TO REMEDY S| GNI FI CANT MARKET CONDUCT
PROBLEMS; AND

(©) PROCEDURES TO COMMUNI CATE AND COORDI NATE MARKET CONDUCT ACTI ONS
AMONG STATES TO FOSTER THE MOST EFFICIENT AND EFFECTIVE USE OF
RESCOURCES.

S 362. DEFI NI TI ONS. (A) "COWPLAI NT" MEANS A° WRITTEN OR DOCUMENTED
ORAL COVMUNI CATI ON MADE TO THE DEPARTMENT PRI MARI LY EXPRESSI NG A GRI EV-
ANCE, MEANI NG AN EXPRESSI ON OF DI SSATI SFACTI ON. FOR HEALTH COWPANI ES, A
GRIEVANCE |S A WRI TTEN COVPLAI NT SUBM TTED BY OR ON BEHALF OF A COVERED
PERSON.

(B) "MARKET CONDUCT ACTI ON' MEANS ANY OF THE FULL RANGE OF ACTIVITIES
THAT THE SUPERI NTENDENT MAY | NI TI ATE TO ASSESS THE MARKET AND PRACTI CES
OF I NDI VI DUAL | NSURERS, BEG NNI NG W TH MARKET ANALYSI S AND EXTENDI NG TO
TARGETED EXAM NATI ONS.

(© "MARKET ANALYSI S' MEANS A PROCESS WHEREBY MARKET CONDUCT SURVEI L-
LANCE PERSONNEL COLLECT AND ANALYZE | NFORVATION FROM FI LED SCHEDULES,
SURVEYS, REQUI RED REPORTS AND OTHER SOURCES | N CRDER TO DEVELOP A BASE-
LI NE AND TO | DENTI FY PATTERNS OR PRACTICES OF | NSURERS THAT DEVIATE
SIGNI FI CANTLY FROM THE NORM OR THAT MAY POSE A POTENTI AL RI SK TO THE
I NSURANCE CONSUMER.

(D) "MARKET CONDUCT SURVEI LLANCE PERSONNEL" MEANS THOSE | NDI VI DUALS
EMPLOYED OR CONTRACTED BY THE SUPERI NTENDENT TO COLLECT, ANALYZE, REVI EW
OR ACT ON | NFORVMATION ON THE | NSURANCE MARKETPLACE WHI CH | DENTI FI ES
PATTERNS OR PRACTI CES OF | NSURERS.

(E) "NATI ONAL ASSOCI ATI ON OF | NSURANCE COWM SSI ONERS" (NAI C) MEANS THE
ORGANI ZATI ON OF | NSURANCE REGULATORS FROM THE FI FTY STATES, THE DI STRI CT
OF COLUMBI A AND FOUR UNI TED STATES TERRI TORI ES.

(F) "NAIC MARKET ANALYSI S HANDBOOK" MEANS THE OUTLINE OF THE ELEMENTS
AND OBJECTI VES OF MARKET ANALYSI S DEVELOPED AND ADOPTED BY THE NAI C, AND
THE PROCESS BY WH CH STATES CAN ESTABLI SH AND | MPLEMENT MARKET ANALYSI S
PROGRAMS.

(G "NAIC MARKET CONDUCT EXAM NER S HANDBOOK" MEANS THE SET OF GUI DE-
LINES DEVELOPED AND ADCPTED BY THE NAIC, VH CH DOCUMENTS ESTABLI SHED
PRACTI CES TO BE USED BY MARKET CONDUCT SURVEI LLANCE PERSONNEL | N DEVEL-
OPI NG AND EXECUTI NG AN EXAM NATI ON.

“NAI C MARKET CONDUCT UNI FORM EXAM NATI ON PROCEDURES' MEANS THE SET
OF QU DELI NES DEVELOPED AND ADOPTED BY THE NAI C DESI GNED TO BE USED BY
MARKET CONDUCT SURVEI LLANCE PERSONNEL | N CONDUCTI NG AN EXAM NATI ON.

(1) "NAI C STANDARD DATA REQUEST" MEANS THE SET OF FIELD NAMES AND
DESCRI PTI ONS DEVELOPED AND ADOPTED BY THE NAI C FOR USE BY MARKET CONDUCT
SURVEI LLANCE PERSONNEL | N AN EXAM NATI ON.

(J) "QUALI FI ED CONTRACT EXAM NER' MEANS A PERSON UNDER CONTRACT TO THE
SUPERI NTENDENT,  WHO |S QUALIFIED BY EDUCATI ON, EXPERI ENCE AND, WHERE
APPLI CABLE, PROFESSI ONAL DESI GNATIONS, TO PERFORM MARKET  CONDUCT
ACTI ONS.

(K) "TARGETED EXAM NATI ON' MEANS A FOCUSED EXAM BASED ON THE RESULTS
OF MARKET ANALYSI S | NDI CATI NG THE NEED TO REVI EW EI THER A SPECI FI C LI NE
OF BUSINESS OR SPECIFI C BUSI NESS PRACTI CES, | NCLUDI NG BUT NOT LI M TED
TO, UNDERWRI TI NG AND RATI NG MARKETI NG AND SALES, COVPLAINT HANDLI NG
OPERATI ONS/ MANAGEMENT,  ADVERTI SI NG MATERI ALS, LI CENSI NG, POLI CYHOLDER
SERVI CES, NON- FORFEI TURES, CLAI MS HANDLI NG OR PCLI CY FORMS AND FI LI NGS.
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A TARGETED EXAM NATI ON MAY BE CONDUCTED BY DESK EXAM NATION OR BY AN
ON- SI TE EXAM NATI ON:

(1) "DESK EXAM NATI ON' MEANS A TARGETED EXAM NATI ON THAT |'S CONDUCTED
BY AN EXAM NER AT A LOCATI ON OTHER THAN THE | NSURER S PREM SES. A DESK
EXAM NATION |S USUALLY PERFORMED AT THE DEPARTMENT' S OFFI CES W TH THE
| NSURER PROVI DI NG REQUESTED DOCUMENTS BY HARD COPY, M CROFI CHE, DI SCS OR
OTHER ELECTRONI C MEDI'A, FOR REVI EW

(2) "ON-SI TE EXAM NATI ON' MEANS A TARGETED EXAM NATI ON CONDUCTED AT
THE | NSURER S HOME OFFI CE OR THE LOCATI ON WHERE THE RECORDS UNDER REVI EW
ARE STORED.

(L) "SIGNIFICANT PREM UM VOLUME' MEANS FIVE PERCENT OR MORE OF AN
| NSURER S TOTAL DI RECT BUSI NESS PREM UM FOR A G VEN CATEGORY OF COVERAGE
AS | DENTI FI ED ON THE | NSURER S ANNUAL FI NANCI AL STATEMENT.

(M "TH RD PARTY MODEL OR PRODUCT" MEANS A MODEL OR PRODUCT PROVI DED
BY AN ENTITY SEPARATE FROM AND NOT UNDER DI RECT OR | NDI RECT CORPORATE
CONTROL OF THE | NSURER USI NG THE MODEL OR PRODUCT.

S 363. MARKET ANALYSI S PROCEDURES. (A)(1) THE SUPERI NTENDENT SHALL
GATHER | NFORMATI ON FROM DATA CURRENTLY AVAI LABLE TO THE DEPARTMENT, AS
WELL AS SURVEYS AND REQUI RED REPORTING REQU REMENTS, | NFORMATI ON
COLLECTED BY THE NAI C AND A VARI ETY OF OTHER SOURCES | N BOTH THE PUBLIC
AND PRI VATE SECTORS, AND | NFORMATI ON FROM W THI N AND OUTSI DE THE | NSUR-
ANCE | NDUSTRY.

(2) SUCH | NFORMATI ON SHALL BE ANALYZED | N ORDER TO DEVELOP A BASELI NE
UNDERSTANDI NG OF THE MARKETPLACE AND TO |DENTIFY FOR FURTHER REVI EW
I NSURERS AND/ OR PRACTI CES THAT DEVI ATE S| GNI FI CANTLY FROM THE NORM OR
THAT MAY POSE A POTENTI AL RISK TO THE | NSURANCE CONSUMER THE SUPER-
| NTENDENT SHALL USE THE NAI C MARKET ANALYSI S HANDBOOK AS ONE RESOURCE | N
PERFORM NG TH' S ANALYSI S (OR PROCEDURES, ADOPTED BY REGULATI ON, THAT ARE
SUBSTANTI ALLY SI M LAR TO THE NAI C MARKET ANALYSI S HANDBOOK) .

(B) |F THE ANALYSI S COVPELS THE SUPERI NTENDENT TO | NQUI RE FURTHER | NTO
A PARTICULAR |INSURER OR PRACTICE, THE FOLLOW NG CONTI NUUM OF MARKET
CONDUCT ACTI ONS MAY BE CONSIDERED PRIOR TO CONDUCTING A TARGETED,
ON-SI TE MARKET CONDUCT EXAM NATI ON. THE ACTI ON SELECTED SHALL BE MADE
KNOWN TO THE | NSURER | N WRI TI NG THESE ACTI ONS MAY | NCLUDE, BUT SHALL
NOT BE LIM TED TO

(1) CORRESPONDENCE W TH THE | NSURER;

(2) I NSURER | NTERVI EVS;

(3) | NFORMATI ON GATHERI NG
(4) POLI CY AND PROCEDURE REVI EV;

(5) | NTERROGATOR! ES;

(6) REVIEW OF | NSURER SELF- EVALUATI ON (I F NOT SUBJECT TO A PRI VI LEGE
OF CONFI DENTI ALI TY) AND COVPLI ANCE PROGRAMS, | NCLUDI NG MEMBERSHIP IN A
BEST- PRACTI CE ORGANI ZATI ON;

(7) DESK EXAM NATI ON.

THE SUPERI NTENDENT SHALL SELECT A MARKET CONDUCT ACTI ON THAT |'S COST
EFFECTI VE FOR THE DEPARTMENT AND THE | NSURER, WHI LE STILL PROTECTI NG THE
| NSURANCE CONSUMER.

(C) THE SUPERI NTENDENT SHALL TAKE THOSE STEPS REASONABLY NECESSARY TO
ELI M NATE DUPLI CATIVE |NQU RIES AND COORDI NATE MARKET CONDUCT ACTI ONS
AND FI NDI NGS W TH OTHER STATES.

S 364. PROTOCOLS FOR MARKET CONDUCT ACTI ONS. (A) MARKET CONDUCT
ACTI ONS TAKEN AS A RESULT OF A MARKET ANALYSI S SHALL FOCUS ON THE GENER-
AL BUSI NESS PRACTI CES AND COMPLI ANCE ACTI VI TI ES OF | NSURERS, RATHER THAN
| DENTI FYI NG | NFREQUENT OR UNI NTENTI ONAL RANDOM ERRORS.

(B) (1) THE SUPERI NTENDENT |S AUTHORI ZED TO DETERM NE THE FREQUENCY
AND TI M NG OF SUCH MARKET CONDUCT ACTI ONS. THE TIM NG SHALL DEPEND UPON
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THE SPECI FI C MARKET CONDUCT ACTI ON TO BE | NI TI ATED, UNLESS EXTRACRDI NARY
Cl RCUMSTANCES | NDI CATI NG A RI SK TO CONSUMERS REQUI RE | MMEDI ATE ACTI ON.

(2) |IF THE SUPERI NTENDENT HAS | NFORVATI ON THAT MORE THAN ONE | NSURER
'S ENGAGED I N COVWWON PRACTI CES THAT NAY VI OLATE STATUTE OR REGULATI ONS,
HE/ SHE MAY SCHEDULE AND COORDI NATE MULTI PLE EXAM NATI ONS SI MULTANEQUSLY.

(© THE |INSURER MAY BE G VEN AN OPPORTUNI TY TO RESOLVE MATTERS THAT
ARI SE AS A RESULT OF A MARKET ANALYSI S TO THE SATI SFACTI ON OF THE SUPER-
| NTENDENT BEFORE ANY ADDI TI ONAL MARKET CONDUCT ACTI ONS ARE TAKEN AGAI NST
THE | NSURER.

(D) FOR ANY CHANGE MADE TO AN NAIC WORK PRODUCT REFERENCED IN TH'S
ARTI CLE WHI CH MATERI ALLY CHANGES THE WAY | N WHI CH MARKET CONDUCT ACTI ONS
ARE CONDUCTED, THE SUPERI NTENDENT SHALL G VE NOTI CE AND PROVI DE PARTI ES
WTH AN OPPORTUNI TY FOR A PUBLI C HEARI NG PURSUANT TO THE STATE ADM NI S-
TRATI VE PROCEDURE ACT. |IF NO HEARING | S HELD, THE SUPERI NTENDENT SHALL
USE THE VERSI ONS OF SUCH WORK PRODUCTS MOST RECENTLY DEVELOPED AND
ADOPTED BY THE NAI C.

S 365. TARGETED ON SI TE MARKET CONDUCT EXAM NATI ONS. (A) WHEN LESS
| NTRUSI VE MARKET CONDUCT ACTI ONS | DENTI FI ED | N SUBSECTI ON (B) OF SECTI ON
THREE HUNDRED SI XTY-THREE OF THI' S ARTICLE ARE NOI' APPROPRI ATE, THE
SUPERI NTENDENT | S AUTHORI ZED TO CONDUCT TARGETED, ON-SI TE MARKET CONDUCT
EXAM NATI ONS | N ACCORDANCE W TH THE NAI C MARKET CONDUCT UNI FORM EXAM NA-
TION PROCEDURES AND THE MARKET CONDUCT EXAM NERS HANDBOOK ( OR PROCE-
DURES, ADOPTED BY REGULATI ON, THAT ARE SUBSTANTIALLY SIMLAR TO THE
FOREGO NG NAI C PRODUCTYS) .

(B) CONCOM TANT W TH THE NOTIFI CATI ON REQUI REMENTS ESTABLI SHED | N
SUBSECTI ON (E) OF THI S SECTI ON, THE SUPERI NTENDENT SHALL POST NOTI FI CA-
TI ON ON THE NAI C EXAM NATI ON TRACKI NG SYSTEM OR COVPARABLE NAI C PRODUCT
AS DETERM NED BY THE SUPERI NTENDENT, THAT A MARKET CONDUCT EXAM NATI ON
HAS BEEN SCHEDULED.

(© INLIEU OF AN EXAM NATI ON OF A FOREI GN OR ALI EN | NSURER LI CENSED
IN TH'S STATE UNDER THI S ARTI CLE, THE SUPERI NTENDENT MAY ACCEPT AN EXAM
I NATION  REPCORT ON THE | NSURER AS PREPARED BY THE SUPERI NTENDENT OF THE
| NSURER S STATE OF DOM CI LE OR OF A STATE IN WH CH THE |NSURER WROTE
SIGNI FI CANT  PREM UM VOLUME, ACCORDI NG TO SUCH I NSURER S MOST RECENT
ANNUAL FI NANCI AL STATEMENT, PROVI DED THAT THE STATE HAS ADOPTED THI S LAW
OR A MARKET CONDUCT SURVEI LLANCE LAW THAT THE SUPERI NTENDENT DEEMS
COMPARABLE.

(D) (1) PRIOR TO COMMVENCEMENT OF A TARGETED ON- SI TE MARKET CONDUCT
EXAM NATI ON, MARKET CONDUCT SURVEI LLANCE PERSONNEL SHALL PREPARE A WORK
PLAN AND PROPOSED BUDGET. SUCH PROPOSED BUDGET, WHI CH SHALL BE REASON-
ABLE FOR THE SCOPE OF THE EXAM NATI ON, AND WORK PLAN SHALL BE PROVI DED
TO THE COVMPANY UNDER EXAM NATI ON.

(2) MARKET CONDUCT EXAM NATI ONS SHALL, TO THE EXTENT FEASI BLE, UTI LI ZE
DESK EXAM NATI ONS AND DATA REQUESTS PRI OR TO A TARGETED ON- SI TE EXAM NA-
TI ON.

(3) MARKET CONDUCT EXAM NATI ONS SHALL BE CONDUCTED | N ACCORDANCE W TH
THE PROVI SIONS SET FORTH I N THE NAI C MARKET CONDUCT EXAM NERS HANDBOOK
AND THE NAIC MARKET CONDUCT UNI FORM EXAM NATI ONS PROCEDURES ( OR PROCE-
DURES, ADOPTED BY REGULATI ON, THAT ARE SUBSTANTIALLY SIMLAR TO THE
FOREGO NG NAI C PRODUCTYS) .

(4) PRIOR TO THE CONCLUSI ON OF A TARGETED ON- SI TE MARKET CONDUCT EXAM
I NATI ON, THE | NDI VI DUAL AMONG THE MARKET CONDUCT SURVEI LLANCE PERSONNEL
VWHO IS DESI GNATED AS THE EXAM NER-IN-CHARGE SHALL SCHEDULE AN EXIT
CONFERENCE W TH THE | NSURER.

(E) ANNOUNCEMENT OF THE EXAM NATI ON SHALL BE SENT TO THE | NSURER AND
POSTED ON THE NAI C S EXAM NATI ON TRACKI NG SYSTEM (OR COVPARABLE NAIC
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PRODUCT, AS DETERM NED BY THE SUPERI NTENDENT) AS SOON AS PGOSSI BLE BUT I N
NO CASE LATER THAN SI XTY DAYS BEFORE THE ESTI MATED COVMENCEMENT OF THE
ON- SI TE EXAM NATI ON.  SUCH ANNOUNCEMENT SHALL CONTAI N:

THE NAME AND ADDRESS OF THE | NSURER(S) BEI NG EXAM NED;

THE NAME AND CONTACT | NFORVATI ON OF THE EXAM NER- | N- CHARGE;

THE REASON(S) FOR THE TARGETED, ON- SI TE EXAM NATI ON,

THE DATE THE ON-SI TE EXAM NATI ON | S SCHEDULED TO BEG N;

NOTI CE  OF ANY NON- | NSURANCE DEPARTMENT PERSONNEL WHO W LL ASSI ST
E EXAM NATI ON;

A BUDGET AND WORK PLAN FOR THE TARGETED, ON-SI TE EXAM NATI ON; AND
) A REQUEST FOR THE I NSURER TO NAME | TS EXAM NATI ON COCRDI NATOR.

(F) THE SUPERI NTENDENT SHALL CONDUCT A PRE- EXAM NATI ON CONFERENCE W TH
THE | NSURER EXAM NATI ON COORDI NATOR AND KEY PERSONNEL TO CLARI FY EXPEC-
TATI ONS THI RTY (30) DAYS PRI OR TO COMVENCEMENT OF THE EXAM NATI ON.

(G THE DEPARTMENT SHALL USE THE NAI C STANDARD DATA REQUEST ( OR COWPA-
RABLE PRODUCT, ADOPTED BY REGULATI ON, THAT IS SUBSTANTI ALLY SIM LAR TO
THE FOREGO NG NAI C PRODUCT) .

(H) (1) THE SUPERI NTENDENT SHALL ADHERE TO THE FOLLOW NG TI MELI NE,
UNLESS A MJTUAL AGREEMENT |S REACHED WTH THE | NSURER TO MODI FY THE
TI MELI NE:

(A) THE SUPERI NTENDENT SHALL DELI VER THE DRAFT REPCRT TO THE | NSURER
WTH N SI XTY DAYS OF THE COVPLETI ON OF THE EXAM NATI ON. COVPLETI ON OF
THE EXAM NATI ON SHALL BE DEFI NED AS THE DATE THE SUPERI NTENDENT CONFI RV5
I'N VRI TI NG THAT THE EXAM NATI ON | S COVPLETED.

(B) THE | NSURER MUST RESPOND W TH WRI TTEN COMVENTS W THI N THI RTY DAYS
OF RECEI PT OF THE DRAFT REPORT.

(© THE DEPARTMENT MUST | NFORVALLY RESOLVE | SSUES AND PREPARE A FI NAL
REPORT W THI N THI RTY DAYS OF RECEI PT OF THE I NSURER S WRI TTEN COMVENTS,
UNLESS A MJTUAL AGREEMENT |'S REACHED TO EXTEND THE DEADLI NE. THE SUPER-
I NTENDENT MAY MAKE CORRECTI ONS AND OTHER CHANGES, AS APPROPRI ATE.

(D) THE I NSURER SHALL, W THI N TH RTY DAYS, ACCEPT THE FINAL REPOCRT,
ACCEPT THE FINDINGS OF THE REPORT OR REQUEST A HEARI NG AN ADDI TI ONAL
TH RTY DAYS SHALL BE ALLOWED | F AGREED TO BY THE SUPERI NTENDENT AND THE
I NSURER.  ANY SUCH HEARI NG REQUEST MUST BE MADE I N WRI TI NG AND MUST BE
CONDUCTED PURSUANT TO THE STATE ADM NI STRATI VE PROCEDURE ACT.

(2) THE FINAL WRITTEN AND ELECTRONIC MARKET CONDUCT REPORT SHALL
I NCLUDE THE I NSURER S WRI TTEN COMMENTS AND ANY AGREED- TO CORRECTI ONS OR
CHANGES.

(1) (1) UPON ADOPTI ON OF THE EXAM NATI ON REPORT PURSUANT TO SUBSECTI ON
(H OF TH S SECTION, THE SUPERI NTENDENT SHALL CONTINUE TO HOLD THE
CONTENT OF THE EXAM NATI ON REPORT AS PRI VATE AND CONFI DENTI AL FOR A
PERI OD OF THI RTY DAYS, EXCEPT TO THE EXTENT PROVIDED FOR |IN PARAGRAPH
TWO OF TH'S SUBSECTI ON. THEREAFTER, THE SUPERI NTENDENT SHALL OPEN THE
REPORT FOR PUBLI C | NSPECTI QN, PROVI DED NO COURT OF COMPETENT JURI SDI C-
TI ON HAS STAYED | TS PUBLI CATI ON.

(2) NOTHI NG CONTAINED IN THI S ARTI CLE SHALL PREVENT OR BE CONSTRUED AS
PREVENTI NG THE SUPERI NTENDENT FROM DI SCLOSI NG THE CONTENT OF AN EXAM NA-
TION REPCORT, PRELI M NARY EXAM NATI ON REPORT OR RESULTS, OR ANY MATTER
RELATI NG THERETO, TO THE DEPARTMENT OF THI S OR ANY OTHER STATE OR ACGENCY
OF THE FEDERAL GOVERNMENT AT ANY TIME, PROVIDED THE AGENCY OR OFFICE
RECEI VING THE REPORT OR MATTERS RELATING THERETO AGREES TO HOLD I'T
CONFI DENTI AL AND | N A MANNER CONSI STENT WTH THI S ARTI CLE.

(J) (1) WHERE THE REASONABLE AND NECESSARY COST OF A MARKET CONDUCT
EXAM NATION IS TO BE ASSESSED AGAI NST THE | NSURER UNDER EXAM NATI ON,
SUCH FEES SHALL BE CONSI STENT WTH THAT OTHERW SE AUTHORI ZED BY LAW

I'N
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SUCH FEES SHALL BE | TEM ZED AND BI LLS SHALL BE PROVI DED TO THE | NSURER
ON A MONTHLY BASI S FOR REVI EW PRI OR TO SUBM SSI ON FOR PAYMENT.

(2) THE SUPERI NTENDENT SHALL MAI NTAI N ACTI VE MANAGEMENT AND OVERSI GHT
OF EXAM NATI ON COSTS, | NCLUDI NG COSTS ASSOCI ATED WTH H'S OR HER OW
EXAM NERS AND W TH RETAI NI NG QUALI FI ED CONTRACT EXAM NERS NECESSARY TO
PERFORM AN ON- SI TE EXAM NATI ON. TO THE EXTENT THE SUPERI NTENDENT RETAI NS
QUTSI DE ASSI STANCE, THE SUPERI NTENDENT MUST HAVE |IN WRITING PROTOCOLS
THAT:

(A) CLEARLY I DENTIFY THE TYPES OF FUNCTI ONS TO BE SUBJECT TO QUTSOURC-
I NG,

(B) PROVIDE SPECIFIC TIMELINES FOR COWPLETION OF THE OUTSOURCED
REVI EW

(© REQUI RE DI SCLOSURE OF CONTRACT EXAM NERS' RECOMVENDATI ONS;

(D) ESTABLI SH AND UTI LI ZE A DI SPUTE RESOLUTI ON OR ARBI TRATION MECH
ANl SM TO RESOLVE CONFLI CTS W TH | NSURERS REGARDI NG EXAM NATI ON FEES; AND

(E) REQUIRE DI SCLOSURE OF THE TERMS OF THE CONTRACTS W TH THE QUTSI DE
CONSULTANTS THAT W LL BE USED, SPECI FI CALLY THE FEES AND/ OR HOURLY RATES
THAT CAN BE CHARGED.

(3) THE SUPERI NTENDENT SHALL REVI EW AND AFFI RVATI VELY ENDORSE DETAI LED
Bl LLI NGS FROM THE QUALI FI ED CONTRACT EXAM NER BEFORE THE DETAI LED BI LL-
I NGS ARE SENT TO THE | NSURER.

S 366. CONFI DENTI ALI TY REQUI REMENTS. (A) EXCEPT AS OTHERW SE PROVI DED
BY LAW MARKET CONDUCT SURVEI LLANCE PERSONNEL SHALL HAVE FREE AND FULL
ACCESS TO ALL BOCOKS AND RECCRDS, EMPLOYEES, OFFI CERS AND DI RECTORS, AS
PRACTI CABLE, OF THE | NSURER DURI NG REGULAR BUSI NESS HOURS. AN | NSURER
UTI LI ZI NG A TH RD- PARTY MODEL OR PRODUCT FOR ANY OF THE ACTI VI TI ES UNDER
EXAM NATI ON SHALL CAUSE, UPON THE REQUEST OF MARKET CONDUCT SURVEI LLANCE
PERSONNEL, THE DETAI LS OF SUCH MODELS OR PRODUCTS TO BE NMADE AVAI LABLE
TO SUCH PERSONNEL. ALL DOCUMENTS, | NCLUDI NG BUT NOT LI M TED TO WORKI NG
PAPERS, THI RD PARTY MODELS OR PRODUCTS, COVPLAINT LOGS, AND COPI ES THER-
ECF, CREATED, PRODUCED OR OBTAI NED BY OR DI SCLOSED TO THE SUPERI NTENDENT
OR ANY OTHER PERSON I N THE COURSE OF ANY MARKET CONDUCT ACTIONS MADE
PURSUANT TO THI'S ARTICLE, OR IN THE COURSE OF MARKET ANALYSIS BY THE
SUPERI NTENDENT OF THE MARKET CONDI TI ONS OF AN | NSURER, OR OBTAINED BY
THE NAIC AS A RESULT OF ANY OF THE PROVI SIONS OF THI S ARTI CLE, SHALL BE
CONFI DENTI AL BY LAW AND PRI VI LEGED, SHALL NOT BE SUBJECT TO SUBPOENA AND
SHALL NOT' BE SUBJECT TO DI SCOVERY COR ADM SSIBLE IN EVIDENCE |IN ANY
PRI VATE CI VIL ACTI ON.

(B) NO WAI VER OF ANY APPLI CABLE PRI VI LEGE OR CLAI M OF CONFI DENTI ALI TY
I N THE DOCUMENTS, MATERI ALS, OR | NFORVATI ON SHALL OCCUR AS A RESULT OF
DI SCLOSURE TO THE SUPERI NTENDENT UNDER THI S SECTI ON.

(© MARKET CONDUCT SURVEILLANCE PERSONNEL SHALL BE VESTED W TH THE
POAER TO | SSUE SUBPCENAS AND EXAM NE | NSURANCE COVPANY PERSONNEL UNDER
OATH WHEN SUCH ACTI ON | S ORDERED BY THE SUPERI NTENDENT PURSUANT TO THI S
ARTI CLE.

(D) NOTW THSTANDI NG THE PROVI SI ONS OF SUBSECTION (A) OF THI'S SECTI ON,
IN ORDER TO ASSIST IN THE PERFORVANCE OF THE SUPERI NTENDENT' S DUTI ES,
THE SUPERI NTENDENT MAY:

(1) SHARE DOCUMENTS, MATERI ALS OR OTHER | NFORVATION, | NCLUDING THE
CONFI DENTI AL AND PRI VI LEGED DOCUMENTS, MATERI ALS OR | NFORVATI ON SUBJECT
TO SUBSECTION (A) OF THI'S SECTION, WTH OTHER STATE, FEDERAL AND | NTER-
NATI ONAL REGULATORY AGENCIES AND LAW ENFORCEMENT AUTHORI TI ES AND THE
NAI C AND | TS AFFI LI ATES AND SUBSI DI ARI ES, PROVI DED THAT THE RECI Pl ENT
AGREES TO AND HAS THE LEGAL AUTHORI TY TO MAI NTAI N THE CONFI DENTI ALI TY
AND PRI VI LEGED STATUS OF THE DOCUMENT, MATERI AL, COVMUNI CATI ON OR OTHER
I NFORVATI ON;
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(2) RECEIVE DOCUMENTS, NMATERIALS, COVWUNI CATIONS OR | NFORVATI ON,
I NCLUDI NG OTHERW SE CONFI DENTI AL AND PRI VI LEGED DOCUMENTS, MATERIALS OR
| NFORVATI ON, FROM THE NAI C AND | TS AFFI LI ATES OR SUBSI DI ARI ES, AND FROM
REGULATORY AND LAW ENFORCEMENT OFFI Cl ALS OF OTHER FOREIGN OR DOVESTI C
JURI SDI CTI ONS, AND SHALL MAINTAIN AS CONFI DENTI AL OR PRI VI LEGED ANY
DOCUMENT, MATERI AL OR | NFORVATI ON RECEI VED WTH NOTICE OR THE UNDER-
STANDING THAT IT 1S CONFIDENTI AL OR PRI VI LEGED UNDER THE LAWS OF THE
JURI SDI CTI ON THAT IS THE SOURCE OF THE DOCUMENT, MATERIAL OR | NFORMA-
TION;, AND

(3) ENTER | NTO AGREEMENTS GOVERNI NG THE SHARI NG AND USE OF | NFORMATI ON
CONSI STENT WTH THI S SECTI ON.

S 367. MARKET CONDUCT SURVEI LLANCE PERSONNEL. (A) MARKET CONDUCT
SURVEI LLANCE PERSONNEL SHALL BE QUALI FI ED BY EDUCATI ON, EXPERI ENCE AND,
WHERE APPLI CABLE, PROFESSI ONAL DESI GNATI ONS.  THE SUPERI NTENDENT MAY
SUPPLEMENT THE | N- HOUSE MARKET CONDUCT SURVEI LLANCE STAFF W TH QUALI FI ED
QUTSI DE PROFESSI ONAL ASSI STANCE |IF HE OR SHE DETERM NES THAT SUCH
ASSI STANCE | S NECESSARY.

(B) MARKET CONDUCT SURVEI LLANCE PERSONNEL HAVE A CONFLI CT OF | NTEREST,
El THER DI RECTLY OR | NDI RECTLY, |F THEY ARE AFFI LI ATED W TH THE MANAGE-
MENT, HAVE BEEN EMPLOYED BY, OR OAN A PECUNI ARY | NTEREST IN THE | NSURER
SUBJECT TO ANY EXAM NATI ON UNDER THI S ARTI CLE. TH S SECTI ON SHALL NOT
BE CONSTRUED TO AUTOVATI CALLY PRECLUDE AN | NDI VI DUAL FROM BEI NG

(1) A POLI CYHOLDER OR CLAI MANT UNDER AN | NSURANCE PQOLI CY;

(2) A GRANTEE OF A MORTGAGE OR SIM LAR I NSTRUVENT ON THE | NDI VI DUAL' S
RESI DENCE FROM A REGULATED ENTITY | F DONE UNDER CUSTOVARY TERMS AND I N
THE ORDI NARY COURSE OF BUSI NESS;

(3) AN I NVESTMENT OMNER | N SHARES OF REGULATED DI VERSI FI ED | NVESTMENT
COVPANI ES; OR

(4) A SETTLOR OR BENEFI Cl ARY OF A "BLIND TRUST" | NTO WHI CH ANY OTHER-
W SE PERM SSI BLE HOLDI NGS HAVE BEEN PLACED.

S 368. IMMUNITY FOR MARKET CONDUCT SURVEI LLANCE PERSONNEL. (A NO
CAUSE OF ACTION SHALL ARI SE NOR SHALL ANY LI ABILITY BE | MPOSED AGAI NST
THE SUPERI NTENDENT, THE SUPERI NTENDENT' S AUTHORI ZED REPRESENTATI VES OR
AN EXAM NER APPQO NTED BY THE SUPERI NTENDENT FOR ANY STATEMENTS MADE OR
CONDUCT PERFORVMED IN GOOD FAI TH WHI LE CARRYING OUT THE PROVISIONS OF
TH S ARTI CLE.

(B) NO CAUSE OF ACTI ON SHALL ARI SE, NOR SHALL ANY LI ABILITY BE | MPOSED
AGAI NST ANY PERSON FOR THE ACT OF COVMUNI CATI NG OR DELI VERI NG | NFORIVA-
TI ON OR DATA TO THE SUPERI NTENDENT OR THE SUPERI NTENDENT'S AUTHCRI ZED
REPRESENTATI VE OR EXAM NER PURSUANT TO AN EXAM NATI ON MADE UNDER THI S
ARTI CLE, | F THE ACT OF COMVUNI CATI ON OR DELI VERY WAS PERFORVED | N GOOD
FAI TH AND W THOUT FRAUDULENT | NTENT OR THE | NTENT TO DECEI VE.

(© A PERSON |DENTIFIED |IN SUBSECTION (A) OF TH S SECTI ON SHALL BE
ENTI TLED TO AN AWARD OF ATTORNEY' S FEES AND CCSTS IF HE OR SHE IS THE
PREVAI LING PARTY IN A CVIL CAUSE OF ACTI ON FOR LI BEL, SLANDER OR ANY
OTHER RELEVANT TORT ARISING QUT OF ACTIVITIES IN CARRYING QUT THE
PROVISIONS OF TH'S ARTICLE AND THE PARTY BRI NG NG THE ACTI ON WAS NOT
SUBSTANTI ALLY JUSTIFIED IN DO NG SO FOR PURPCSES OF THIS SECTION A
PROCEEDI NG | S " SUBSTANTI ALLY JUSTI FIED" IF IT HAD A REASONABLE BASI S I N
LAWOR FACT AT THE TI ME THAT I T WAS | NI TI ATED.

(D) THI'S SECTI ON DCES NOT ABROGATE OR MODI FY I N ANY WAY ANY COVVON LAW
OR STATUTORY PRI VI LEGE OR | MUNITY HERETOFORE ENJOYED BY ANY PERSON
| DENTI FI ED I N SUBSECTI ON (A) OF THI S SECTI ON.

S 369. FINES AND PENALTIES. (A) FINES AND PENALTI ES LEVI ED PURSUANT
TO THI S ARTI CLE OR OTHER PROVI SI ONS OF THI S CHAPTER SHALL BE CONSI STENT,
REASONABLE AND JUSTI FI ED.
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(B) THE SUPERI NTENDENT SHALL TAKE | NTO CONSI DERATI ON ACTI ONS TAKEN BY
| NSURERS THAT MAINTAIN MEMBERSH P | N BEST- PRACTI CE ORGANI ZATI ONS THAT
EXI ST TO PROMOTE H GH ETH CAL STANDARDS OF CONDUCT IN THE MARKETPLACE,
AND | NSURERS THAT SELF ASSESS, SELF-REPORT AND REMEDI ATE PROBLEMS
DETECTED TO M Tl GATE FI NES LEVI ED PURSUANT TO TH S ARTI CLE.

S 370. PARTICIPATION | N NATI ONAL MARKET CONDUCT DATABASES. (A THE
SUPERI NTENDENT SHALL COLLECT AND REPORT MARKET DATA TO THE NAI C S MARKET
| NFORMATI ON SYSTEMS, | NCLUDI NG THE COVPLAI NT DATABASE SYSTEM THE EXAM
| NATI ON TRACKI NG SYSTEM AND THE REGULATORY | NFORMVATI ON RETRI EVAL
SYSTEM OR OTHER COVPARABLE SUCCESSOR NAI C PRODUCTS AS DETERM NED BY THE
SUPERI NTENDENT. COVPLAI NTS REPORTED TO THE COVPLAI NT DATABASE SYSTEM
SHALL BE JUSTIFIED COWLAINTS THAT HAVE BEEN SUBSTANTI ATED BY THE
DEPARTVENT CONSUMER SERVI CE OR OTHER APPROPRI ATE PERSONNEL.

(B) | NFORVATI ON COLLECTED AND MAI NTAI NED BY THE DEPARTMENT SHALL BE
COWPI LED I N A MANNER THAT MEETS THE REQUI REMENTS OF THE NAI C.

S 371. COORDI NATION W TH OTHER STATES THROUGH THE NAIC. THE SUPER-
| NTENDENT SHALL SHARE | NFORMATI ON AND COORDI NATE THE DEPARTMENT' S MARKET
ANALYS|I S AND EXAM NATI ON EFFORTS W TH OTHER STATES THROUGH THE NAI C.

S 372. ADDI TI ONAL DUTIES OF THE SUPERI NTENDENT. (A) AT LEAST ONCE PER
YEAR, OR MORE FREQUENTLY | F DEEMED NECESSARY, THE SUPERI NTENDENT SHALL
PROVI DE | N AN APPROPRI ATE MANNER TO | NSURERS AND OTHER ENTI TI ES SUBJECT
TO THE SCOPE OF TH S ARTI CLE | NFORVATI ON ON NEW LAWS AND REGULATI ONS,
ENFORCEMENT ACTIONS AND OTHER | NFORMATI ON THE SUPERI NTENDENT DEEMS
PERTI NENT TO ENSURE COWVPLI ANCE W TH MARKET CONDUCT REQUI REMENTS.

(B) THE SUPERI NTENDENT SHALL DESI GNATE A SPECI FIC PERSON OR PERSONS
WTH N THE DEPARTMENT WHOSE RESPONSI Bl LI TI ES SHALL | NCLUDE THE RECEI PT
OF | NFORVATI ON FROM EMPLOYEES OF | NSURERS AND LI CENSED ENTI TI ES CONCERN-
| NG VI OLATI ONS OF LAWK, RULES OR REGULATI ONS BY EMPLOYERS. SUCH PERSON
OR PERSONS SHALL BE PROVIDED W TH PROPER TRAI NI NG ON THE HANDLI NG OF
SUCH | NFORMATI ON, WHI CH SHALL BE DEEMED A CONFI DENTI AL COVMUNI CATI ON FOR
THE PURPCSES OF THI S SECTI ON.

S 2. Sections 309, 310, 311, 312 and 313 of the insurance |law are
REPEALED.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



