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STATE OF NEW YORK

1631
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

Introduced by M of A ZEBROWSKI, EDDI NGTON -- Muilti-Sponsored by -- M
of A HOOPER, HYER- SPENCER, PHEFFER, WEI SENBERG -- read once and
referred to the Conmittee on Judiciary

AN ACT to anend the general obligations |law and the public health |aw,
inrelation to inposing liability on insurers for failure to approve
coverage for inpatient nental health treatnent

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general obligations |law is anmended by adding two new
sections 11-108 and 11-109 to read as foll ows:

S 11-108. ACCOUNTABI LI TY OF HEALTH CARE ORGANI ZATI ONS. 1. DEFI NI TI ONS.
FOR PURPOCSES OF THI'S SECTI ON AND SECTI ON 11-109 OF THI'S TI TLE, UNLESS
THE CONTEXT CLEARLY REQUI RES OTHERW SE:

(A) "HEALTH CARE ORGANI ZATI ON' MEANS AN ENTITY, OTHER THAN A HEALTH
CARE PROVI DER, THAT APPROVES, PROVI DES, ARRANGES FOR, OR PAYS FOR HEALTH
CARE SERVI CES, | NCLUDI NG BUT NOT LIM TED TO

(1) A HEALTH MAI NTENANCE ORGANI ZATI ON LI CENSED PURSUANT TO ARTI CLE
FORTY- THREE OF THE | NSURANCE LAW OR CERTIFIED PURSUANT TO ARTICLE
FORTY- FOUR OF THE PUBLI C HEALTH LAW

(1'l) ANY OTHER ORGANI ZATI ON CERTI FI ED PURSUANT TO ARTI CLE FORTY- FOUR
OF THE PUBLI C HEALTH LAW OR

(1'1'l) AN ACCI DENT OR HEALTH | NSURANCE CORPORATION SUBJECT TO THE
| NSURANCE LAW

NO ENTITY OR PERSON SHALL BE DEEMED TO BE A HEALTH CARE ORGANI ZATI ON
BECAUSE THE ENTI TY OR PERSON PROCURES OR PAYS FOR HEALTH COVERAGE
THROUGH AN ENTITY ACTI NG UNDER THE | NSURANCE LAW OR ARTI CLE FORTY- FOUR
OF THE PUBLI C HEALTH LAW

(B) "HEALTH CARE PROVI DER' MEANS AN ENTI TY LI CENSED OR CERTI FI ED UNDER
ARTI CLE TWENTY- El GHT OR THI RTY-SI X OF THE PUBLI C HEALTH LAW A PREFERRED
PROVI DER ORGANI ZATI ON, A PARTI Cl PATING ENTITY THROUGH WHI CH A HEALTH

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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MAI NTENANCE ORGANI ZATI ON OFFERS HEALTH SERVI CES UNDER ARTI CLE FORTY- FOUR
OF THE PUBLI C HEALTH LAW AN ENTITY LI CENSED OR CERTI FI ED UNDER ARTI CLE
SI XTEEN, THI RTY-ONE OR THI RTY-TWO OF THE MENTAL HYGE ENE LAW A HEALTH
CARE PRACTI TI ONER LI CENSED, REQ STERED OR CERTI FI ED UNDER TI TLE ElI GHT OF
THE EDUCATI ON LAW OR A PROVI DER OF PHARVACEUTI CAL PRODUCTS OR SERVI CES
OR DURABLE MEDI CAL EQUI PMENT.

2. (A VWHENEVER A HEALTH CARE ORGANI ZATI ON OR HEALTH I NSURER FAILS OR
REFUSES TO APPROVE, PROVIDE, ARRANGE FOR, OR PAY FOR, IN A TIMELY
MANNER, THE ADM SSI ON OF A COVERED PERSON TO A MENTAL HEALTH CARE FACI L-
I TY WHERE SUCH ADM SSI ON | S RECOMVENDED BY A HEALTH CARE PROFESSI ONAL
VWHO | S PROVI DI NG TREATMENT TO SUCH PERSON, TO THE EXTENT I T IS CONTRAC
TUALLY OR LEGALLY OBLIGATED TO DO SO, IT SHALL BE LIABLE FOR ANY
PERSONAL | NJURY, DEATH OR DAMAGES TO ANY PERSON WH CH ARE CAUSED BY THE
DELAY, FAILURE OR REFUSAL.

(B) A HEALTH CARE ORGANI ZATI ON SHALL BE LIABLE UNDER THI'S SECTI ON,
UNDER OTHERW SE APPLI CABLE RULES OF TORT AND CONTRACT LI ABI LI TY, | NCLUD-
ING BUT NOT' LIMTED TO RULES RELATI NG TO AGENCY, VI CARI QUS LI ABI LI TY,
AND JO NT AND SEVERAL LI ABILITY, FOR ANY ACT BY AN AGENT, CONTRACTOR,
PARTI Cl PATI NG ENTI TY, OR HEALTH CARE PROVI DER, FOR VWH CH THE HEALTH CARE
ORGANI ZATION WoOULD BE LIABLE IF IT WERE COW TTED BY THE HEALTH CARE
ORGANI ZATI ON.

3. THE FAI LURE OF THE PERSON, OR OF ANY OTHER PERSON ACTING ON THE
PERSON' S BEHALF, TO SEEK AN ALTERNATI VE PROVI DER OF OR TO PAY FOR THE
HEALTH CARE SERVI CE SHALL NOT DIM NI SH THE HEALTH CARE ORGAN ZATION S
LIABILITY OR CONSTI TUTE CULPABLE CONDUCT FOR THE PURPOSES OF SECTI ON
FOURTEEN HUNDRED ELEVEN OF THE Cl VI L PRACTI CE LAW AND RULES.

4. NOTHING IN THI S SECTION SHALL LIMT ANY OIHER RIGHT, REMEDY OR
CAUSE OF ACTI ON THAT ANY PERSON MAY OTHERW SE HAVE.

5. NO CONTRACT OR AGREEMENT BETWEEN A HEALTH CARE ORGANI ZATI ON AND A
HEALTH CARE PROVI DER SHALL:

(A) DI RECTLY OR | NDI RECTLY REQUI RE A HEALTH CARE PROVI DER TO | NDEMNI FY
OR HOLD HARMLESS THE HEALTH CARE ORGANI ZATI ON FOR ANY LI ABILITY RESULT-
I NG FROM THE HEALTH CARE CORGANI ZATI ON'S ACTS OR OM SSI ONS; OR

(B) WAIVE, LIMT, OR DELEGATE THE LI ABILITY OF THE HEALTH CARE ORGAN-
I ZATI ON UNDER THI S SECTI ON TO ANY HEALTH CARE PROVI DER

6. NO CONTRACT OR AGREEMENT BETWEEN A HEALTH CARE ORGANI ZATI ON AND ANY
PERSON SHALL WAIVE OR LIMT ANY LIABILITY OF THE HEALTH CARE ORGANI ZA-
TI ON UNDER THI S SECTI ON TO THE PERSON.

7. I|F THE TIME I N WH CH A PLAI NTI FF COULD HAVE COVMENCED AN ACTI ON FOR
PROFESSI ONAL  MALPRACTICE FOR THE ACT, ERROR OR OM SSI ON COVPLAI NED OF
HAS EXPI RED PRI OR TO THE COMVENCEMENT OF AN ACTI ON BROUGHT PURSUANT TO
TH'S SECTION AGAI NST A HEALTH CARE ORGANI ZATI ON, THE DEFENDANT I N SAI D
ACTI ON SHALL BE BARRED FROM COMMVENCI NG A THI RD- PARTY ACTI ON  AGAINST A
PERSON NOT A PARTY WHO IS OR MAY BE LI ABLE TO THAT DEFENDANT FOR ALL OR
PART OF THE PLAI NTI FF' S CLAI M AGAI NST THE DEFENDANT AND AGAI NST WHOM THE
PLAI NTI FF CANNOT COMVENCE AN ACTI ON FOR PROFESSI ONAL MALPRACTI CE DUE TO
THE EXPI RATION OF THE STATUTE OF LI M TATI ONS PRI OR TO THE COMVENCEMENT
OF THE ACTI ON AGAI NST THE DEFENDANT.

8. A HEALTH CARE ORGANI ZATI ON SHALL EXERCI SE REASONABLE CARE:

(A) VWHEN MAKI NG DECI SI ONS WHI CH AFFECT THE MENTAL HEALTH CARE OF AN
ENRCLLEE; AND

(B) I N SELECTI NG AND EXERCI SI NG | NFLUENCE OR CONTROL OVER | TS EMPLOY-
EES, AGENTS, OSTENSI BLE AGENTS, OR REPRESENTATI VES WHO ARE ACTI NG ON I TS
BEHALF, RESPECTI NG DECI SI ONS WH CH MAY AFFECT THE QUALITY OF THE MENTAL
HEALTH CARE SERVI CE PROVI DED TO | TS ENROLLEES.
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9. TH'S SECTI ON SHALL NOT BE CONSTRUED TO DI M NI SH ANY CONTRACTUAL OR
LEGAL OBLI GATI ON OF THE HEALTH CARE ORGANI ZATI ON, NOR TO CREATE AN OBLI -
GATI ON ON THE PART OF THE HEALTH CARE ORGANI ZATI ON TO PROVI DE ANY | NPA-
TIENT MENTAL HEALTH CARE SERVI CE TO AN ENROLLEE THAT IS NOT A COVERED
BENEFI T.

S 11-109. PROTECTION OF HEALTH CARE PROVIDERS. 1. NO HEALTH CARE
ORGANI ZATI ON OR HEALTH CARE PROVI DER SHALL, BY CONTRACT, POLICY OR
PROCEDURE:

(A) PROHIBIT OR RESTRICT ANY HEALTH CARE PROVIDER FROM FILING A
COVPLAI NT;

(B) PROH BIT OR RESTRI CT ANY HEALTH CARE PROVI DER FROM MAKI NG A REPORT
OR COMMENTI NG TO THE APPROPRI ATE GOVERNMENT AGENCY REGARDI NG THE PQLI -
CIES OR PRACTICES OF THE ORGANI ZATI ON WHI CH MAY NEGATI VELY AFFECT THE
QUALI TY OF OR ACCESS TO HEALTH CARE SERVI CES; OR

(© PROH BIT OR RESTRI CT ANY HEALTH CARE PROVI DER FROM DI SCLOSI NG OR
COMMENTI NG ON POLI CI ES OR PRACTI CES OF THE ORGANI ZATI ON WHI CH NMAY NEGA-
TI VELY AFFECT THE QUALITY OF OR ACCESS TO HEALTH CARE SERVICES TO THE
PUBLI C.

THIS SUBDI VISION SHALL NOT BE CONSTRUED TO PERM T A HEALTH CARE
PROVI DER TO DI SCLOSE ANY | NFORMATI ON REGARDI NG A PATIENT WHI CH WoULD
OTHERW SE BE DEEMED CONFI DENTI AL OR PRI VI LEGED, OR WHI CH SHOULD NOT BE
DI SCLOSED OR DI SCUSSED ACCORDI NG TO LAW OR REASONABLE PROFESSI ONAL STAN-
DARDS.

2. NO HEALTH CARE ORGANI ZATI ON OR HEALTH CARE PROVI DER SHALL TERM NATE
A CONTRACT OR EMPLOYMENT OF A HEALTH CARE PROVI DER, OR REFUSE TO RENEW
SUCH A CONTRACT, OR PENALIZE A HEALTH CARE PROVI DER OR REDUCE OR LIMT
THE COVPENSATI ON OF A HEALTH CARE PROVI DER SOLELY BECAUSE A HEALTH CARE
PROVI DER HAS:

(A) ADVOCATED FOR, RECOMMVENDED OR PROVI DED MENTAL HEALTH CARE SERVI CE
TO A PATI ENT, TO WHI CH THE PATI ENT WAS ENTI TLED BY CONTRACT OR LAW

(B) TAKEN ANY ACTI ON UNDER SUBDI VI SION ONE OF THI' S SECTI ON,;

(C) APPEALED OR ASSI STED I N APPEALI NG A DECI SION OF THE HEALTH CARE
ORGANI ZATI ON  RELATING TO THE PROVI SI ON OF MENTAL HEALTH CARE SERVI CES;
OR

(D) REQUESTED A HEARI NG OR REVI EW TO WHI CH THE PROVI DER WAS ENTI TLED.

3. NO HEALTH CARE ORGANI ZATI ON OR HEALTH CARE PROVI DER SHALL APPLY ANY
| NCENTI VE, WHETHER MONETARY OR OTHERWSE, TO A HEALTH CARE PROVI DER
I NTENDED OR HAVING THE EFFECT OF | NDUCI NG THE HEALTH CARE PROVI DER TO
DELAY, FAIL OR REFUSE TO PROVIDE ANY | NPATIENT MENTAL HEALTH CARE
SERVI CE TO WHI CH A PATIENT |S ENTI TLED BY CONTRACT OR LAW

S 2. Section 4410 of the public health |aw is amended by addi ng a new
subdivision 5 to read as foll ows:

5. NO CONTRACT OR AGREEMENT BETWEEN A HEALTH MAI NTENANCE ORGANI ZATI ON
OR | TS COWREHENSI VE HEALTH SERVI CES PLAN AND ANY HEALTH CARE PROVI DER
SHALL DELEGATE THE LI ABI LI TY OF THE HEALTH MAI NTENANCE ORGANI ZATION TO
ANY HEALTH CARE PROVIDER OR SHALL REQUI RE THE HEALTH CARE PROVI DER TO
| NDEMNI FY OR HOLD HARMLESS THE ORGANI ZATI ON OR PLAN FOR ANY LIABILITY
THE ORGANI ZATI ON OR PLAN MAY | NCUR PURSUANT TO THE PROVI SI ONS OF SECTI ON
11-108 OR 11-109 OF THE GENERAL OBLI GATI ONS LAW

S 3. This act shall take effect on the sixtieth day after it shall
have becone a | aw



