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STATE OF NEW YORK

1558--C
Cal . No. 137

2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

I ntroduced by M of A G ANARI S, PHEFFER, ROBINSON, DI NOW TZ, GABRYSZAK,
ROSENTHAL, SCHI MEL, CLARK, SCHROEDER, COLTON -- Muilti-Sponsored by --
M of A ALFANO, BOYLAND, BRENNAN, CROUCH, ERRIGO  FlELDS, GALEF,
G Gl O GICK GOITFRIED, GUNTHER, HYER- SPENCER, KELLNER, KOON, LATI M
ER, V. LOPEZ, MAGEE, MAISEL, MDONOUGH, MKEVITT, M LLMAN, REILLY,
J. RIVERA, SALADI NO, SWEENEY, WEI SENBERG WRIGHT -- read once and
referred to the Conmttee on Consuner Affairs and Protection --
reported fromconmmttee, advanced to a third reading, anended and
ordered reprinted, retaining its place on the order of third reading
-- passed by Assenbly and delivered to the Senate, recalled from the
Senate, vote reconsidered, bill anended, ordered reprinted, retaining
its place on the order of third reading -- passed by Assenbly and
delivered to the Senate, recalled fromthe Senate, vote reconsidered,
bill amended, ordered reprinted, retaining its place on the special
order of third reading

AN ACT to anend the general business law, in relation to establishing an
energy service conpany consumers bill of rights

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
349-d to read as foll ows:

S 349-D. ENERGY SERVI CES COVPANY CONSUMERS BILL OF RIGHTS. 1. FOR THE
PURPCSE OF THI S SECTI ON:

(A) "ENERGY SERVI CES" SHALL MEAN ELECTRI CI TY AND/ OR NATURAL GAS;

(B) "ENERGY SERVI CES COVPANY" OR "ESCO' SHALL MEAN AN ENTITY ELIG BLE
TO SELL ENERGY SERVI CES TO END- USE CUSTOMERS USI NG THE TRANSM SSI ON OR
DI STRI BUTI ON SYSTEM OF A UTI LI TY;

(© "CUSTOVER' SHALL MEAN ANY PERSON WHO IS SOLD OR OFFERED AN ENERGY
SERVI CES CONTRACT BY AN ESCO (1) FOR RESIDENTI AL UTILITY SERVICE, OR
(1'l) THROUGH DOOR- TO- DOOR SALES; AND

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(D) "DOOR-TO DOOR SALES" SHALL MEAN THE SALE OF ENERGY SERVICES |IN
VHCH THE ESCO OR THE ESCO S REPRESENTATI VE PERSONALLY SOLICI TS THE
SALE, AND THE BUYER S AGREEMENT OR OFFER TO PURCHASE IS MADE AT A PLACE
OTHER THAN THE PLACE OF BUSI NESS OF THE SELLER; PROVI DED THAT SUCH TERM
SHALL NOT | NCLUDE ANY SALE WHICH | S CONDUCTED AND CONSUMVATED ENTI RELY
BY MAIL, TELEPHONE OR OTHER ELECTRONIC MEANS, OR DURING A SCHEDULED
APPO NTMENT AT THE PREM SES OF A BUYER OF NONRESIDENTIAL UTILITY
SERVI CE, OR THROUGH SOLI CI TATI ONS OF COMMERCI AL ACCOUNTS AT TRADE OR
BUSI NESS SHOWS, CONVENTI ONS OR EXPCSI Tl ONS.

2. ANY PERSON WHO SELLS OR OFFERS FOR SALE ANY ENERGY SERVI CES TO A
CUSTOVER FOR OR ON BEHALF OF AN ESCO SHALL (A) PROPERLY | DENTI FY H MSELF
OR HERSELF AND THE ENERGY SERVI CES COMPANY OR COMPANI ES WHICH HE OR SHE
REPRESENTS; (B) EXPLAIN THAT HE OR SHE DOES NOT REPRESENT A DI STRI BUTI ON
UTILITY; (C EXPLAIN THE PURPOCSE OF THE SCLI CI TATION;, (D) PROVI DE EACH
PROSPECTI VE CUSTOMER W TH A COPY OF THE "ESCO CONSUMERS BI LL OF RIGHTS'
DEVELOPED BY THE PUBLIC SERVICE COW SSION, | N CONSULTATI ON W TH THE
LONG | SLAND PONER AUTHORI TY, THE STATE CONSUMER PROTECTI ON BOARD AND THE
DEPARTMENT OF LAW AND (E) PROVIDE ANY WRITTEN MATERIALS, | NCLUDI NG
CONTRACTS AND THE "ESCO CONSUMERS BI LL OF RI GHTS', | N THE SAME LANGUAGE
UTI LI ZED TO SOLI G T THE PROSPECTI VE CUSTOMER.

3. NO PERSON WHO SELLS OR OFFERS FOR SALE ANY ENERGY SERVI CES FOR, OR
ON BEHALF OF, AN ESCO SHALL ENGAGE | N ANY DECEPTI VE ACTS OR PRACTI CES I N
THE MARKETI NG OF ENERGY SERVI CES.

4. NO CONTRACT FOR PROVISION OF ENERGY SERVI CES BY AN ESCO SHALL
REQUI RE ANY CUSTOVER PREPAYMENT FOR ENERGY SERVI CES. HOAEVER, AN ESCO
MAY OFFER A CUSTOVER AN OPTI ON OF PREPAYMENT. ANY CONTRACT PROVI DI NG
FOR PREPAYMENT NMAY BE CANCELLED BY THE CUSTOVER, W THOUT ANY PENALTY OR
OBLI GATION, WTH N N NETY CALENDAR DAYS. ANY UNUSED PORTION OF THE
PREPAYMENT SHALL BE RETURNED TO THE CUSTOMER BY THE ESCO WTH N THI RTY
BUSI NESS DAYS FOLLOW NG RECEI PT OF NOTI CE OF CANCELLATI ON.

5. NO CONTRACT FOR PROVISION OF ENERGY SERVI CES BY AN ESCO SHALL
REQUI RE THE CUSTOMER TO PAY ANY FEE FOR TERM NATI ON OR EARLY CANCELLA-
TION OF A CONTRACT I N EXCESS OF ElI THER (A) ONE HUNDRED DOLLARS FOR ANY
CONTRACT WTH A REMAI NING TERM OF LESS THAN TWELVE MONTHS;, (B) TWO
HUNDRED DOLLARS FOR ANY CONTRACT W TH A REMAI NI NG TERM OF TWELVE MONTHS
OR MORE;, OR (C) TWCE THE ESTI MATED BILL FOR ENERGY SERVICES FOR AN
AVERAGE MONTH. TO CHARGE A FEE BASED ON THE ESTI MATED Bl LL FOR ENERGY
SERVI CES FOR AN AVERAGE MONTH, AN ESCO MUST HAVE PROVI DED THE CUSTOMER,
AT THE TI ME THAT THE CONTRACT | S OFFERED, W TH AN ESTI MATE OF THE AVER-
AGE MONTHLY BI LL THAT CUSTOMER WOULD BE CHARGED FOR ENERGY SERVI CES AND
THE FEE THAT WOULD BE CHARGED BASED ON SUCH ESTI MATE.

6. NO MATERI AL CHANGE SHALL BE MADE | N THE TERMS OR DURATI ON OF ANY
CONTRACT FOR THE PROVI SI ON OF ENERGY SERVI CES BY AN ESCO W THOUT THE
EXPRESS CONSENT OF THE CUSTOVER TH' S SHALL NOT RESTRI CT AN ESCO FROM
RENEW NG A CONTRACT BY CLEARLY | NFORM NG THE CUSTOMER [IN WRITING  NOT
LESS THAN TH RTY DAYS NOR MORE THAN SI XTY DAYS PRI OR TO THE RENEWAL
DATE, OF THE RENEWAL TERVMS AND OF H'S OR HER OPTION NOT TO ACCEPT THE
RENEWAL OFFER, PROVI DED, HOWEVER, THAT NO FEE PURSUANT TO SUBDI VI S| ON
FIVE OF THI S SECTI ON SHALL BE CHARGED TO A CUSTOMER VWHO OBJECTS TO SUCH
RENEWAL NOT LATER THAN THREE BUSI NESS DAYS AFTER RECEI VI NG THE FI RST
Bl LLI NG STATEMENT FROM THE ESCO UNDER THE TERMS OF THE CONTRACT AS
RENEWED. THE PUBLIC SERVICE COW SSION AND THE LONG | SLAND POVNER
AUTHORI TY MAY ADOPT ADDI TI ONAL GUI DELI NES, PRACTICES, RULES OR REGJ
LATI ONS GOVERNI NG THE RENEWAL PROCESS.
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7. | N EVERY CONTRACT FOR ENERGY SERVI CES AND | N ALL MARKETI NG MATERI -
ALS PROVI DED TO PROSPECTI VE PURCHASERS OF SUCH CONTRACTS, ALL VARI ABLE
CHARGES SHALL BE CLEARLY AND CONSPI CUOUSLY | DENTI FI ED.

8. ANY CONTRACT FOR ENERGY SERVI CES WHI CH DOES NOT COWVPLY W TH THE
APPLI CABLE PROVI SIONS OF THI' S SECTI ON SHALL BE VO D AND UNENFORCEABLE AS
CONTRARY TO PUBLI C POLI CY. ANY WAI VER BY A BUYER OF ENERGY SERVICES OF
THE PROVI SI ONS OF THI S SECTI ON SHALL BE DEEMED VO D AND UNENFORCEABLE BY
THE ESCO AS CONTRARY TO PUBLI C PQOLI CY.

9. THE ATTORNEY GENERAL, UPON H' S OR HER OAN MOTI ON OR UPON REFERRAL
FROM THE PUBLI C SERVI CE COW SSI ON, THE LONG | SLAND POAER AUTHORITY OR
THE STATE CONSUMER PROTECTI ON BOARD, MAY BRI NG A ClVIL ACTI ON AGAI NST
ANY ENERGY SERVI CES COVPANY THAT VI OLATES ANY PROVI SION OF THI'S SECTI ON
AND MAY RECOVER (A) A CIVIL PENALTY NOT TO EXCEED ONE THOUSAND DOLLARS
PER VI CLATI ON; AND (B) COSTS AND REASONABLE ATTORNEY' S FEES. | N ANY SUCH
PROCEEDI NG THE COURT MAY DI RECT RESTI TUTI ON.

10. I N ADDI TION TO THE RI GHT OF ACTI ON GRANTED TO THE ATTORNEY GENERAL
PURSUANT TO THI' S SECTI ON, ANY PERSON WHO HAS BEEN | NJURED BY REASON OF
ANY VI OLATION OF THI S SECTI ON MAY BRI NG AN ACTION IN H'S OR HER OAN NAME
TO ENJO N SUCH UNLAWFUL ACT OR PRACTICE, AN ACTION TO RECOVER H S OR HER
ACTUAL DAMAGES OR FIVE HUNDRED DOLLARS, WH CHEVER | S GREATER, OR BOTH
SUCH ACTI ONS. THE COURT MAY, IN I TS DI SCRETI ON, | NCREASE THE AWARD OF
DAMAGES TO AN AMOUNT NOT TO EXCEED THREE Tl MES THE ACTUAL DAMAGES UP TO
TEN THOUSAND DOLLARS, |F THE COURT FINDS THE DEFENDANT WLLFULLY OR
KNOW NGLY VI OLATED THI S SECTI ON. THE COURT MAY AWARD REASONABLE ATTOR-
NEY' S FEES TO A PREVAI LI NG PLAI NTI FF.

11. NOTHING IN THI' S SECTI ON SHALL BE DEEMED TO LIM T ANY AUTHORITY OF
THE PUBLI C SERVI CE COVMM SSI ON OR THE LONG | SLAND POAER AUTHORI TY, WHI CH
EXI STED BEFORE THE EFFECTI VE DATE OF THIS SECTION, TO LIMT, SUSPEND OR
REVOKE THE ELIABILITY OF AN ENERGY SERVI CES COWANY TO SELL OR OFFER
FOR SALE ANY ENERGY SERVI CES FOR VI OLATION OF ANY PROVISION OF LAW
RULE, REGULATI ON OR POLI CY ENFORCEABLE BY SUCH COMM SSI ON OR AUTHORI TY.

12. NOTHING IN THI' S SECTI ON SHALL BE DEEMED TO LIM T ANY AUTHORI TY OF
THE PUBLI C SERVI CE COW SSI ON OR THE LONG | SLAND PONER AUTHORI TY, WHI CH
EXI STED BEFORE THE EFFECTI VE DATE OF THI S SECTI ON, TO ADOPT ADDI TI ONAL
GUI DELI NES, PRACTI CES, POLICIES, RULES OR REGULATIONS RELATING TO THE
MARKETI NG PRACTICES OF ENERGY SERVICES COWPAN ES TO RESI DENTI AL AND
COMMVERCI AL CUSTOVERS, WHETHER | N PERSON (1 NCLUDI NG DOOR TO DOOR), OR BY
MAI L, TELEPHONE OR OTHER ELECTRONI C MEANS, THAT ARE NOT | NCONSI STENT
W TH THE PROVI SIONS OF THI S SECTI ON.

S 2. The public service commission shall amend its guidelines, prac-
tices, policies, rules or regulations governing energy service to resi-
dential customers as may be necessary to inplenent the provisions of
section one of this act.

S 3. The Long |Island power authority shall anend its regul ations
adopt ed pursuant to section 1020-f of the public authorities law and its
gui del i nes, practices and policies as nay be necessary to inplenment the
provi sions of section one of this act.

S 4. The public service commssion, in consultation with the Long
I sl and power authority, the state consunmer protection board and the
departrment of |aw, shall develop a short, plain |anguage statenent of an
"ESCO consuners bill of rights" which shall sunmarize the protections
afforded to consuners of energy services pursuant to section 349-d of
t he general business | aw and ot her applicable | aws.

S 5. If any clause, sentence, paragraph, section or part of this act
be adj udged by any court of conpetent jurisdiction to be invalid, such
judgnment shall not affect, inmpair or invalidate the remai nder hereof but
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shall be applied inits operation to the clause, sentence, paragraph,
section or part hereof directly involved in the controversy in which
such judgment shall have been rendered.

S 6. This act shall take effect on the one hundred fiftieth day after
it shall have becone a |law and shall apply to all energy services sold
or offered for sale on or after such date; provided, however, that the
public service comm ssion and the Long |sland power authority are inmme-
diately authorized and directed to take any and all actions, including
but not limted to the promul gation of any necessary guidelines, prac-
tices, policies, rules and regulations, necessary to inplenent the
provisions of this act on its effective date.



