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STATE OF NEW YORK

1168
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

Introduced by M of A SEMNERIO -- read once and referred to the
Conmittee on Labor

AN ACT to anend the labor law, in relation to the drug testing of police
of ficers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The |labor law is anended by adding a new article 20-D to

read as foll ows:
ARTI CLE 20-D
DRUG TESTI NG OF POLI CE OFFI CERS

SECTI ON 760. LEQ SLATI VE | NTENT.

761. DEFI NI TI ONS.

762. TESTI NG PROCEDURES.

763. CONFI DENTI ALI TY.

764. RELATI ON TO COLLECTI VE BARGAI NI NG

765. SEVERABI LI TY.

S 760. LEQ SLATIVE | NTENT. THE TESTING OF PCLICE OFFICERS TO DETECT
THE PRESENCE OF CONTROLLED SUBSTANCES HAS BECOVE A COVMON PRACTI CE.
HOWNEVER, THE | SSUE OF DRUG TESTI NG CONTI NUES TO BE A VERY SENSI Tl VE ONE,
AND WVHILE IT IS IN THE | NTEREST OF THE STATE TO | NSURE THAT POLI CE OFFI -
CERS DO NOT | LLEGALLY USE DRUGS, IT IS ALSO IN THE STATE'S | NTEREST TO
ASSURE POLICE OFFI CERS THAT TESTI NG PROGRAMS ARE OPERATED FAI RLY AND
ACCURATELY. AT THE PRESENT Tl ME, HONEVER, THERE ARE NO STATEW DE PROCE-
DURES WHI CH EMPLOYERS OF POLICE OFFI CERS ARE REQUI RED TO FOLLOW WHEN
TESTI NG OFFI CERS FOR THE PRESENCE OF CONTROLLED SUBSTANCES. THI S ARTI CLE
ESTABLI SHES A M Nl MUM SET OF PROCEDURES FOR ALL EMPLOYERS OF POLICE
OFFI CERS TO FOLLOW BRI NG NG SOVE CLARI TY AND UNI FORM TY TO THI S | SSUE.

S 761. DEFINITIONS. WHEN USED IN TH S ARTI CLE, THE FOLLOW NG TERMS
SHALL HAVE THE FOLLOW NG MEANI NGS:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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1. "CONTROLLED SUBSTANCE" MEANS ANY |ITEM OR SUBSTANCE LISTED IN
SECTI ON THI RTY- THREE HUNDRED SI X OF THE PUBLI C HEALTH LAW

2. "EMPLOYEE' MEANS A POLI CE OFFI CER AS DEFI NED I N SECTION 1.20 OF THE
CRIM NAL PROCEDURE LAW VWHO HAS FULFI LLED H'S OR HER REQUI RED PROBATI ON-
ARY PERI OD.

3. "EMPLOYER' MEANS THE STATE, ANY POLI TI CAL SUBDI VI SI ON OF THE STATE,
A PUBLI C AUTHORI TY, OR ANY OTHER GOVERNMENTAL AGENCY OR | NSTRUMVENTALI TY
THEREOF VWHI CH EMPLOYS THE POLI CE OFFI CER WHO | S THE SUBJECT OF A TEST
FOR THE PRESENCE OF A CONTROLLED SUBSTANCE.

4. "LABORATORY" MEANS A PUBLIC OR PRI VATE LABORATORY WH CH PERFORVS
FORENSI C DRUG TESTI NG AND IS NOT OWNED OR OPERATED BY THE EMPLOYER.

S 762. TESTI NG PROCEDURES. 1. THE EMPLOYER SHALL PROVI DE ALL EMPLOYEES
WTH THE EMPLOYER S WRI TTEN POLI CY VWH CH | DENTI FI ES THE Cl RCUMSTANCES
UNDER VWH CH AN EMPLOYEE MAY BE REQUI RED TO SUBM T TO DRUG TESTI NG PROCE-
DURES, THE PARTI CULAR TEST UTI LI ZED, AND THE CONSEQUENCES OF A PQCSI Tl VE
TEST RESULT.

2. ALL SAMPLE ANALYSES SHALL BE CONDUCTED BY A LABORATORY WH CH
PERFORMS FORENSI C DRUG TESTI NG

3. ALL EMPLOYERS AND LABCORATORI ES ENGAGED I N THE COLLECTI ON, HANDLI NG,
TESTI NG OR STORAGE OF SAMPLES FOR THE PURPCSES OF TH S ARTICLE SHALL
ADHERE TO PROCEDURES FOR THE CUSTODY, | NTEGRITY AND SECURI TY OF SUCH
SAMPLES THAT COWPLY W TH REGULATI ONS PROMJULGATED BY THE DI VISION OF
CRI M NAL JUSTI CE SERVI CES.

4. AT THE REQUEST OF THE EMPLOYEE, THE EMPLOYER SHALL PERM T A REPRE-
SENTATI VE OF THE EMPLOYEE' S COLLECTI VE BARGAI NING UNI T TO BE PRESENT AT
THE TIME OF ANY SAVPLE COLLECTION. I N THE EVENT THAT SUCH A REPRESEN-
TATIVE | S NOT AVAI LABLE W TH N A REASONABLE PERI OD OF Tl ME, A CO- EMPLOY-
EE WTH N THE SAME COLLECTI VE BARGAI NI NG UNI T MAY BE DESI GNATED BY THE
EMPLOYEE TO ACT AS A REPRESENTATI VE FOR TH S PURPCSE.

5. THE EMPLOYER MJST SI MULTANEOUSLY COLLECT TWO SAMPLES | N SEPARATE
CONTAI NERS AND PROVPTLY SUBM T BOTH TO A LABORATCORY. ONE SAMPLE MUST BE
PRESERVED I N A SECURE FACILITY IN SUCH A WAY THAT I T MAY BE SUBSEQUENTLY
TESTED FOR THE PRESENCE OF A CONTROLLED SUBSTANCE I N THE EVENT TESTI NG
OF THE OTHER SAMPLE | NDI CATES A PCSI Tl VE RESULT FOR THE PRESENCE OF SUCH
A SUBSTANCE.

6. ANY SAMPLE THAT I NI TIALLY TESTS POSI TIVE FOR THE PRESENCE OF A
CONTROLLED SUBSTANCE SHALL ALSO BE SUBJECTED TO A CONFI RVATORY TEST BY
GAS CHROVATOGRAPHY W TH MASS SPECTROVETRY OR AN EQUI VALENT SCI ENTI F-
| CALLY ACCEPTED METHOD THAT PROVI DES QUANTI TATI VE DATA REGARDI NG THE
DETECTED CONTROLLED SUBSTANCE OR CONTROLLED SUBSTANCE METABOLI TES.

7. A LABORATORY MAY REPORT TO AN EMPLOYER THAT A SAMPLE IS POSI Tl VE
ONLY I'F BOTH THE | NI TI AL TEST AND THE CONFI RVATI ON TEST ARE POSI TI VE FOR
THE PRESENCE OF A CONTROLLED SUBSTANCE.

8. WTHI N THI RTY DAYS OF RECEI VI NG A REPORT | NDI CATI NG A PCsSI TI VE TEST
RESULT, THE EMPLOYER SHALL PROVI DE THE EMPLOYEE TESTED W TH AN OPPCRTU-
NI TY TO HAVE THE OTHER PRESERVED SAVPLE TESTED FOR THE PRESENCE OF A
CONTROLLED SUBSTANCE AT A LABORATCORY DESI GNATED BY THE EMPLOYEE. THE
TEST MAY BE AT THE EXPENSE OF THE EMPLOYEE. THE SAMPLE AND TEST I N SUCH
EVENT SHALL REMAIN SUBJECT TO THE TESTI NG PRESERVATI ON AND REPORTI NG
REQUI REMENTS OF THI S SECTI ON AND THE RESULT OF ANY SUCH TEST SHALL BE
PROVI DED TO THE EMPLOYEE AND, AT THE EMPLOYEE S WRI TTEN REQUEST, HI S OR
HER COLLECTI VE BARGAI NI NG REPRESENTATI VE.

9. ALL TEST RESULTS FROM THE LABORATORY SHALL BE I'N WRI TI NG AND SHALL
CONTAIN, AT AMN MIM THE FOLLOWN NG | NFORNMATI ON:

(A) THE METHOD OF ANALYSI S FOR BOTH THE I NI TI AL AND ANY CONFI RVATORY
TEST,;
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(B) THE RESULTS OF EACH TEST;

(© THE SENSITIVITY OF THE METHODOLOGY EMPLOYED FOR CONFI RVATI ON, THE
DETECTI ON LEVEL, MEANING THE CUT-OFF OR MEASURE USED TO DI STI NGUJ SH
PCSI TI VE AND NEGATI VE SAVPLES, ON BOTH THE | NI TI AL SCREENI NG AND CONFI R-
MATI ON PROCEDURES | F THE SAMPLE | S FOUND TO BE PGCSI Tl VE;

(D) THE ACCURACY AND PRECI SI ON OF THE QUANTI TATI VE DATA REPORTED FOR
THE CONFI RVATI ON TEST; HOAEVER, IN THE CASE OF A NEGATIVE TEST, THE
REPORT SHALL SPECIFY ONLY THAT THE TEST WAS NEGATI VE FOR CONTROLLED
SUBSTANCES; AND

(E) THE NAVE AND ADDRESS OF THE LABORATORY PERFORM NG THE ANALYSI S,
THE DATE THAT THE TEST WAS ADM NI STERED AND ANALYSI S WAS PERFORVMED.

10. AFTER RECEIPT BY THE EMPLOYER OF A REPORT FROM A LABORATORY
CONTAI NI NG THE RESULT OF A TEST, THE EMPLOYER SHALL PROVIDE WRI TTEN
NOTI FI CATION OF SUCH RESULT, WHETHER POCSITIVE OR NEGATIVE, TO THE
EMPLOYEE. THE NOTI FI CATI ON SHALL BE PROVI DED W THIN THE EMPLOYEE' S FI RST
FI VE WORKI NG DAYS | MVEDI ATELY FOLLOW NG THE RECEI PT OF SUCH REPCRT BY
THE EMPLOYER DURING WH CH THE EMPLOYEE |S | N PERSONAL ATTENDANCE EACH
DAY AT A FACI LI TY OPERATED BY THE EMPLOYER

11. WTH N TH RTY DAYS AFTER THE RECEIPT OF A REPORT CONTAINING A
NEGATI VE TEST RESULT, THE EMPLOYER SHALL DESTROY ALL RECORDS, REPORTS
AND OTHER DOCUMENTS | N I TS POSSESSI ON RELATED TO THE TEST AND SHALL NOT
THEREAFTER MAKE REFERENCE TO THE TEST IN ANY EMPLOYMENT-RELATED
PROCEEDI NGS.

12. THE LABORATORY SHALL PRESERVE ALL SAMPLES IN A SECURE FACILITY FOR
SI XTY DAYS AFTER THE | SSUANCE OF A TEST REPORT AND, UPON WRI TTEN REQUEST
FOR FURTHER PRESERVATI ON BY THE EMPLOYER OR EMPLOYEE RECEIVED WTH N
SUCH PERI OD, FOR SUCH AN ADDI TI ONAL PERI GD OF TI ME AS MAY BE SPECI FI ED
I N THE REQUEST.

13. IN THE COURSE OF ANY DI SCI PLI NARY OR JUDI CI AL PROCEEDI NGS | NVOLV-
ING A POSITIVE TEST RESULT, AN EMPLOYEE SHALL HAVE THE OPPORTUNI TY TO
PRESENT EVI DENCE ON THE S| GNI FI CANCE AND ACCURACY OF THE TEST RESULTS.
AN EMPLOYEE MAY ALSO PRESENT EVI DENCE THAT THE PROCEDURES FOLLOWED W TH
RESPECT TO THE COLLECTI ON, HANDLI NG TESTI NG OR STORAGE OF THE SAMPLE
DESTROYED THE VALID TY O THE SAMPLE OR THE TEST RESULT. AN EMPLOYEE
SHALL ALSO BE G VEN THE OPPORTUNI TY, AT H'S OR HER REQUEST, TO PRESENT
THE RESULT OF ANY TEST FOR THE PRESENCE OF A CONTRCOLLED SUBSTANCE WH CH
MAY HAVE BEEN PERFORMED ON THE OTHER SAMPLE.

14. ANY EMPLOYER OR LABORATORY THAT IS FOUND, THROUGH LI TI GATI ON,
ARBI TRATION OR ADM NI STRATI VE PROCEEDI NG TO HAVE GENERATED OR RELI ED
UPON A PCSI TI VE TEST RESULT OF THE SUBJECT EMPLOYEE THAT | S ElI THER FALSE
OR NOT' SUPPORTED BY LABORATORY DOCUMENTATI ON SHALL REPORT THAT FI NDI NG
IN WRITING TO THE COW SSI ONER OF THE DEPARTMENT OF HEALTH AND THE
COMW SSI ONER OF THE DI VI SION OF CRIM NAL JUSTI CE SERVI CES WTHI N THI RTY
DAYS OF THE FI NAL DI SPOSI TI ON OF SUCH A PROCEEDI NG

S 763. CONFIDENTIALITY. 1. EMLOYERS, LABORATORIES AND THE AGENTS
THEREOF WHO RECEI VE OR HAVE ACCESS TO | NFORVATI ON CONCERNI NG DRUG TESTS
AND THEIR RESULTS SHALL KEEP ALL SUCH | NFORMATI ON CONFI DENTI AL. EXCEPT
WHERE THE RELEASE OF SUCH | NFORVATI ON | S COVPELLED BY SUBPCENA OR COURT
ORDER, ANY SUCH | NFORVATION SHALL BE RELEASED ONLY UPON A WRI TTEN
CONSENT VOLUNTARI LY EXECUTED BY THE EMPLOYEE. ANY CONSENT SHALL CONTAI N,
AT AMN MM THE FOLLON NG | NFORVATI ON:

(A) THE NAVE OR NAMES OF PERSONS AUTHCRI ZED TO OBTAI N THE | NFORVATI ON;

(B) THE PURPOSE OF THE DI SCLOSURE;

(© THE PRECI SE | NFORVATI ON TO BE DI SCLOSED; AND

(D) THE DURATI ON OF THE CONSENT.
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2. THI'S SECTI ON SHALL NOT APPLY TO PROCEEDI NGS IN WH CH THE EMPLOYEE
IS ACCUSED OF A CRIM NAL VI OLATION, NOR SHALL IT APPLY TO DI SCI PLI NARY
OR JUDI Cl AL PROCEEDI NGS RELATING TO EMPLOYMENT, OR TO PROSPECTI VE
EMPLOYMENT | NQUI RI ES RECEI VED FROM ANY LAW ENFORCEMENT AGENCY.

S 764. RELATION TO COLLECTI VE BARGAINING. 1. NOTHING IN TH S ARTI CLE
SHALL BE CONSTRUED TO PROHI BI T, AS A SUBJECT OF COLLECTIVE BARGAI NI NG
THE ESTABLI SHVENT AND TERMS OF A PROGRAM TO TEST EMPLOYEES FOR
CONTROLLED SUBSTANCES WHICH IS CONSI STENT WTH THE PROVISIONS OF TH'S
ARTI CLE.

2. NOTHING IN TH S ARTI CLE SHALL SUPERSEDE ANY COLLECTI VE BARGAI NI NG
AGREEMENT | N EFFECT ON THE EFFECTI VE DATE OF THI S ARTI CLE. NO COLLECTI VE
BARGAI NI NG AGREEMENT COWMMENCI NG ON OR AFTER THE EFFECTIVE DATE OF THI S
ARTI CLE MAY AUTHORI ZE TESTING OF EMPLOYEES FOR CONTROLLED SUBSTANCES
UNLESS | T CONTAI NS TESTI NG PROCEDURES WHI CH ARE CONSISTENT WTH THE
PROVI SIONS OF THI' S ARTI CLE.

S 765. SEVERABILITY. IF ANY PROVI SION OF TH S ARTI CLE OR THE APPLI CA-
TI ON THERECF TO ANY EMPLOYEE OR Cl RCUMSTANCES ARE HELD TO BE | NVALI D,
SUCH INVALIDI TY SHALL NOT AFFECT OTHER PROVI SI ONS OR APPLI CATI ONS OF
THI'S ARTI CLE WHI CH CAN BE d VEN EFFECT W THOUT THE | NVALI D PROVI SION OR
APPLI CATION, AND TO THI'S END THE PROVI SIONS OF THI S ARTI CLE ARE SEVERA-
BLE.

S 2. This act shall take effect on the first of January next succeed-
ing the date on which it shall have beconme a | aw, provided that, effec-
tive inmediately, the division of crimnal justice services shall be
authorized to adopt such rules and regulations as nay be necessary to
effect the provisions of this act.



