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STATE OF NEW YORK

11632
| N ASSEMBL Y
July 6, 2010

Introduced by COW TTEE ON RULES -- (at request of M of A Fields) --
read once and referred to the Conmttee on Codes

AN ACT to anend the penal law and the <crimnal procedure law, in
relation to second firearm of fenders

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal law is anended by adding a new section 70.11 to
read as foll ows:

S 70.11 SENTENCE OF | MPRI SONMENT FOR SECOND FI REARM OFFENDER.

1. DEFINITION OF SECOND FI REARM OFFENDER. (A) A SECOND FI REARM OFFEN-
DER IS A PERSON WHO STANDS CONVI CTED OF A FI REARM OFFENSE, DEFI NED AS
ANY OFFENSE DEFI NED BY ARTI CLE TWO HUNDRED SI XTY-FIVE OF TH S CHAPTER,
AFTER HAVI NG PREVI QUSLY BEEN SUBJECTED TO A PREDI CATE FI REARM CONVI CTI ON
AS DEFI NED | N PARAGRAPH (B) OF THI'S SUBDI VI SI ON.

(B) FOR THE PURPCSE OF DETERM NI NG WHETHER A PRIOR CONVICTION IS A
PREDI CATE FI REARM CONVI CTI ON THE FOLLOW NG CRI TERI A SHALL APPLY:

(1) THE CONVICTION MUST HAVE BEEN IN TH'S STATE FOR ANY OFFENSE
DEFI NED BY ARTI CLE TWD HUNDRED SI XTY-FI VE OF TH S CHAPTER,;

(1'l) SENTENCE UPON SUCH PRIOR CONVICTION SHALL HAVE BEEN | MPOSED
BEFORE COWM SSI ON OF THE PRESENT FI REARM OFFENSE;

(1'11) SUSPENDED SENTENCE, SUSPENDED EXECUTI ON OF SENTENCE, A SENTENCE
OF PROBATION, A SENTENCE OF CONDI TI ONAL DI SCHARGE OR OF UNCONDI TI ONAL
DI SCHARGE, AND A SENTENCE OF CERTI FI CATION TO THE CARE AND CUSTODY OF
THE DIVISION OF SUBSTANCE ABUSE SERVICES, SHALL BE DEEMED TO BE A
SENTENCE;

(1V) EXCEPT AS PROVIDED |IN SUBPARAGRAPH (V) OF TH'S PARAGRAPH,
SENTENCE MJST HAVE BEEN | MPOSED NOT MORE THAN TEN YEARS BEFORE COVM S-
SI ON OF THE FI REARM OFFENSE OF WHICH THE DEFENDANT PRESENTLY STANDS
CONVI CTED;

(V) |IN CALCULATING THE TEN YEAR PERI OD UNDER SUBPARAGRAPH (IV) OF
THI S PARAGRAPH, ANY PERI OD OF TI ME DURI NG WHI CH THE PERSON WAS | NCARCER-
ATED FOR ANY REASON BETWEEN THE TIME OF COW SSION OF THE PREVIOUS
FIREARM OFFENSE AND THE TIME OF COWM SSION OF THE PRESENT FlI REARM

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OFFENSE SHALL BE EXCLUDED AND SUCH TEN YEAR PERI OD SHALL BE EXTENDED BY
A PERI OD OR PERI ODS EQUAL TO THE Tl ME SERVED UNDER SUCH | NCARCERATI ON

(M) AN OFFENSE FOR WHI CH THE DEFENDANT HAS BEEN PARDONED ON THE
GROUND OF | NNOCENCE SHALL NOT BE DEEMED A PREDI CATE FI REARM CONVI CTI ON.

2. AUTHORI ZED SENTENCE. WHEN THE COURT HAS FOUND, PURSUANT TO THE
PROVISIONS OF THE CRIM NAL PROCEDURE LAW THAT A PERSON IS A SECOND
FI REARM OFFENDER THE COURT MUST | MPCSE AN | NDETERM NATE SENTENCE OF
| MPRI SONMENT. EXCEPT WHERE SUCH SENTENCE | S | MPOSED | N ACCORDANCE W TH
THE PROVI SI ONS OF SECTION 70.10 OF THIS ARTICLE, THE MAXIMUM TERM OF
SUCH SENTENCE MJUST BE | N ACCORDANCE W TH THE PROVI SI ONS OF SUBDI VI SI ON
THREE OF THI S SECTI ON AND THE M NI MUM PERI OD OF | MPRI SONVENT UNDER SUCH
SENTENCE MUST BE | N ACCORDANCE W TH SUBDI VI SION FOUR OF THI' S SECTI ON

3. MAXIMUM TERM OF SENTENCE. THE MAXI MUM TERM OF AN | NDETERM NATE
SENTENCE FOR A SECOND FI REARM OFFENDER MUST BE FI XED BY THE COURT AS
FOLLOWE:

(A) FOR A CLASS A FELONY, THE TERM MJST BE AT LEAST TWENTY- FI VE YEARS
AND MUST NOT EXCEED FI FTY YEARS

(B) FOR A CLASS B FELONY, THE TERM MUST BE AT LEAST TWELVE YEARS AND
MUST NOT EXCEED TWENTY- FI VE YEARS

(O FOR A CLASS C FELONY, THE TERM MUST BE AT LEAST ElI GHT YEARS AND
MUST NOT EXCEED FI FTEEN YEARS

(D) FOR A CLASS D FELONY, THE TERM MUST BE AT LEAST FIVE YEARS AND
MUST NOT EXCEED SEVEN YEARS; AND

(E) FOR A CLASS E FELONY, THE TERM MUST BE AT LEAST FOUR YEARS.

4. M N MJM PERI OD OF | MPRI SONMVENT. THE M NI MUM PERI OD OF | MPRI SONIVENT
UNDER AN | NDETERM NATE SENTENCE FOR A SECOND VI OLENT FELONY OFFENDER
MUST BE FIXED BY THE COURT AT ONE- HALF OF THE MAXI MUM TERM | MPCSED AND
MUST BE SPECI FI ED | N THE SENTENCE

S 2. Section 215.10 of the crimnal procedure |aw, as added by chapter
837 of the |laws of 1986, is anmended to read as foll ows:

S 215.10 Referral of selected felonies to dispute resol ution.

Upon or after arraignment in a local <crimnal court wupon a felony
conplaint, or wupon or after arraignnent in a superior court upon an
i ndi ctment or superior court information, and before final disposition
thereof, the court, with the consent of the people and of the defendant,
and with reasonable notice to the victimand an opportunity for the
victimto be heard, may order that the action be adjourned in contem
plation of dismssal, for the purpose of referring the actionto a
community dispute center established pursuant to article twenty-one-A of
the judiciary | aw. Provided, however, that the court may not order any
action adjourned in contenplation of dismssal iif the defendant is
charged therein with: (i) a class Afelony, or (ii) a violent felony
of fense as defined in section 70.02 of the penal law, or (iii) any drug
of fense as defined in article two hundred twenty of the penal Ilaw, or
(iv) a felony upon the conviction of which defendant nust be sentenced
as a second felony offender, a second violent felony offender, J[or] a
persistent violent felony offender, OR A SECOND FI REARM OFFENDER pur su-
ant to sections 70.06, 70.04 [and], 70.08 AND 70.11 of the penal |aw, or
a felony upon the conviction of which defendant may be sentenced as a
persi stent felony offender pursuant to section 70.10 of such | aw.

S 3. The crimnal procedure |aw is anended by addi ng a new section
400. 17 to read as foll ows:

S 400. 17 PROCEDURE FOR DETERM NI NG WHETHER DEFENDANT |S A SECOND FI REARM
OFFENDER.

1. APPLI CABI LITY. THE PROVI SIONS OF THI S SECTI ON GOVERN THE PROCEDURE

THAT MJST BE FOLLOWNED | N ANY CASE WHERE | T APPEARS THAT A DEFENDANT WHO



Co~NOoOUIT~hWNE

A. 11632 3

STANDS CONVI CTED OF A FI REARM OFFENSE AS DEFINED IN SUBDI VISION ONE OF
SECTI ON 70. 11 OF THE PENAL LAW HAS PREVI QUSLY BEEN SUBJECTED TO A PREDI -
CATE FI REARM CONVI CTI ON AS DEFI NED | N PARAGRAPH (B) OF SUBDI VI SI ON ONE
OF SECTION 70.11 OF THE PENAL LAW AND MAY BE A SECOND FI REARM OFFENDER.

2. STATEMENT TO BE FI LED. VWHEN | NFORVATI ON AVAI LABLE TO THE COURT OR
TO THE PECPLE PRI OR TO SENTENCI NG FOR A FI REARM OFFENSE | NDI CATES THAT
THE DEFENDANT MAY HAVE PREVI OUSLY BEEN SUBJECTED TO A PREDI CATE FI REARM
CONVI CTI ON, A STATEMENT MJUST BE FI LED BY THE PROSECUTOR BEFORE SENTENCE
IS IMPOSED SETTING FORTH THE DATE AND PLACE OF EACH ALLEGED PREDI CATE
FI REARM CONVI CTI ON. WHERE THE PROVI SI ONS OF SUBPARAGRAPH (V) OF PARA-
GRAPH (B) OF SUBDI VISION ONE OF SECTION 70.11 OF THE PENAL LAW APPLY,
SUCH STATEMENT ALSO SHALL SET FORTH THE DATE OF COMMENCEMENT AND THE
DATE OF TERM NATI ON AS WELL AS THE PLACE OF | MPRI SONMENT FOR EACH PERI OD
OF | NCARCERATION TO BE USED FOR TOLLI NG OF THE TEN YEAR LI M TATI ON SET
FORTH | N SUBPARAGRAPH (1V) OF PARAGRAPH (B) OF SUCH SUBDI VI SI ON.

3. PRELI M NARY EXAM NATI ON. THE DEFENDANT MJUST BE G VEN A COPY OF SUCH
STATEMENT AND THE COURT MJUST ASK THE DEFENDANT WHETHER HE OR SHE W SHES
TO CONTROVERT ANY ALLEGATI ON MADE THEREIN. | F THE DEFENDANT W SHES TO
CONTROVERT ANY ALLEGATI ON I N THE STATEMENT, HE OR SHE MJUST SPECIFY THE
PARTI CULAR ALLEGATION OR ALLEGATIONS HE OR SHE W SHES TO CONTROVERT.
UNCONTROVERTED ALLEGATI ONS | N THE STATEMENT SHALL BE DEEMED TO HAVE BEEN
ADM TTED BY THE DEFENDANT.

4. CASES WHERE FURTHER HEARI NG | S NOT REQUI RED. WHERE THE UNCONTRO-
VERTED ALLEGATIONS | N THE STATEMENT ARE SUFFI CI ENT TO SUPPORT A Fl NDI NG
THAT THE DEFENDANT HAS BEEN SUBJECTED TO A PREDI CATE FI REARM CONVI CTI1 ON
THE COURT MJST ENTER SUCH FINDING AND WHEN | MPCSI NG SENTENCE MUST
SENTENCE THE DEFENDANT | N ACCORDANCE W TH THE PROVISIONS OF SECTION
70.11 OF THE PENAL LAW

5. CASES VHERE FURTHER HEARING IS REQU RED. WHERE THE DEFENDANT
CONTROVERTS AN ALLEGATI ON I N THE STATEMENT AND THE UNCONTROVERTED ALLE-
GATIONS I N SUCH STATEMENT ARE NOT SUFFI Cl ENT TO SUPPORT A FI NDI NG THAT
THE DEFENDANT HAS BEEN SUBJECTED TO A PREDI CATE FI REARM CONVI CTI ON  THE
COURT MUST PRCCEED TO HOLD A HEARI NG

6. TIME FOR HEARING | N ANY CASE WHERE A COPY OF THE STATEMENT WAS NOT
RECEI VED BY THE DEFENDANT AT LEAST TWO DAYS PRI OR TO THE PRELI M NARY
EXAM NATI ON, THE COURT MJUST UPON REQUEST OF THE DEFENDANT GRANT AN
ADJOURNMENT OF AT LEAST TWO DAYS BEFCORE PROCEEDI NG W TH THE HEARI NG

7. MANNER OF CONDUCTING HEARING (A) A HEARI NG PURSUANT TO THI S
SECTI ON MUST BE BEFORE THE COURT W THOUT JURY. THE BURDEN OF PROOF IS
UPON THE PEOPLE AND A FI NDI NG THAT THE DEFENDANT HAS BEEN SUBJECTED TO A
PREDI CATE FI REARM CONVI CTI ON MUST BE BASED UPON PROOF BEYOND A REASON-
ABLE DOUBT BY EVI DENCE ADM SSI BLE UNDER THE RULES APPLI CABLE TO A TRI AL
OF THE | SSUE OF QU LT.

(B) A PREVIOQUS CONVICTION IN THI'S OR ANY OTHER JURI SDI CTI ON WHI CH WAS
OBTAI NED I N VI OLATION OF THE RI GHTS OF THE DEFENDANT UNDER THE APPLI CA-
BLE PROVISIONS OF THE CONSTITUTION OF THE UNI TED STATES MJUST NOT BE
COUNTED | N DETERM NI NG WHETHER THE DEFENDANT HAS BEEN SUBJECTED TO A
PREDI CATE FI REARM CONVI CTI ON. THE DEFENDANT MAY, AT ANY Tl ME DURI NG THE
COURSE OF THE HEARI NG HEREUNDER CONTROVERT AN ALLEGATI ON W TH RESPECT TO
SUCH CONVI CTION I N THE STATEMENT ON THE GROUNDS THAT THE CONVI CTI ON  WAS
UNCONSTI TUTI ONALLY  OBTAI NED. FAILURE TO CHALLENGE THE PREVI QUS
CONVI CTI ON | N THE MANNER PROVI DED HEREI' N CONSTI TUTES A WAIVER ON THE
PART OF THE DEFENDANT OF ANY ALLEGATI ON OF UNCONSTI TUTI ONALI TY UNLESS
GOCD CAUSE BE SHOWN FOR SUCH FAI LURE TO MAKE Tl MELY CHALLENGE.
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(C) AT THE CONCLUSI ON OF THE HEARI NG THE COURT MUST MAKE A FI NDI NG AS
TO VWHETHER OR NOT THE DEFENDANT HAS BEEN SUBJECTED TO A PREDI CATE
FI REARM CONVI CTI ON.

8. SUBSEQUENT USE OF PREDI CATE FI REARM CONVI CTI ON FI NDI NG WHERE A
FI NDI NG HAS BEEN ENTERED PURSUANT TO THI S SECTI ON, SUCH FI NDI NG SHALL BE
Bl NDI NG UPON THAT DEFENDANT | N ANY FUTURE PROCEEDI NG I N WHI CH THE | SSUE
MAY ARI SE.

S 4. This act shall take effect on the first of November next succeed-
ing the date on which it shall have becone a | aw



