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STATE OF NEW YORK

11252
I N ASSEMBLY
May 25, 2010

Introduced by M of A MORELLE -- read once and referred to the Comit -
tee on Consunmer Affairs and Protection

AN ACT to anend the general business law, in relation to file-sharing
appl i cations

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
349-d to read as foll ows:

S 349-D. FILE- SHARI NG APPLI CATIONS. 1. FOR THE PURPCSE OF TH S SECTI ON
" COVERED FI LE- SHARI NG PROGRAM' MEANS A COVPUTER PROGRAM APPLI CATI ON, OR
SOFTWARE THAT ENABLES THE COWPUTER ON WHI CH SUCH PROGRAM  APPLI CATI ON,
OR SOFTWARE | S | NSTALLED TO DESI GNATE FI LES AS AVAI LABLE FOR SEARCHI NG
BY AND COPYI NG TO ONE OR MORE OTHER COWPUTERS, TO TRANSM T SUCH DESI G
NATED FILES DI RECTLY TO ONE OR MORE OTHER COVPUTERS, AND TO REQUEST THE
TRANSM SSI ON OF SUCH DESI GNATED FI LES DI RECTLY FROM ONE OR MORE OTHER
COWUTERS. COVERED FI LE- SHARI NG PROGRAM DOES NOT MEAN A PROGRAM APPLI -
CATI ON, OR SOFTWARE DESI GNED PRI MARI LY TO OPERATE AS A SERVER THAT IS
ACCESSI BLE OVER THE | NTERNET USI NG THE | NTERNET DOVAI N NAME SYSTEM TO
TRANSM T OR RECElI VE EMAI L MESSAGES, | NSTANT MESSAG NG, REAL-TIME AUD O
OR VIDEO COVMMUNI CATIONS, OR REAL-TIME VO CE COWUNI CATIONS, OR TO
PROVI DE NETWORK OR COMPUTER SECURI TY, NETWORK NMANAGEMENT, HOSTI NG AND
BACKUP SERVI CES, MAI NTENANCE, DI AGNOSTI CS, TECHNI CAL SUPPORT OR REPAI R,
OR TO DETECT OR PREVENT FRAUDULENT ACTI VI Tl ES.

2. A PERSON OR ENTITY THAT IS NOT AN OANER OR AUTHORI ZED USER OF A
COVPUTER MAY NOT:

(A) |INSTALL, OFFER TO |INSTALL, OR MAKE AVAI LABLE FOR | NSTALLATI ON,
REI NSTALLATI ON OR UPDATE A COVERED FI LE- SHARI NG PROGRAM ONTO THE COWPUT-
ER W THOUT FI RST PROVI DI NG CLEAR AND CONSPI CUOUS NOTI CE TO THE OWNER  OR
AUTHORI ZED USER OF THE COWPUTER THAT THE FI LES ON THAT COWPUTER W LL BE
MADE AVAI LABLE TO THE PUBLI C, OBTAI NI NG CONSENT OF THE OMNER OR AUTHOR-
| ZED USER TO | NSTALL THE PROGRAM AND REQUI RI NG AFFI RVATI VE STEPS BY THE
OMER OR AUTHORI ZED USER TO ACTI VATE ANY FEATURE ON THE PROGRAM THAT
W LL MAKE FI LES ON THAT COWPUTER AVAI LABLE TO THE PUBLIC, OR
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(B) CAUSE DI RECTLY OR I NDI RECTLY FILES TO BE STORED ON THE COWPUTER,
I NCLUDI NG FI LES THAT CONTAI N MATERI AL THE CONSUMER DOES NOT HAVE AUTHOR-
I TY TO DI STRI BUTE, TO BE SEARCHED AND COPI ED BY THI RD PARTI ES UNKNOWN TO
THE CONSUVMER AND W THOUT THE CONSUMER AFFI RVATI VELY  SELECTI NG THE
PARTI CULAR FI LES TO BE MADE AVAI LABLE; OR

(© PREVENT REASONABLE EFFORTS TO DI SABLE OR REMOVE, OR TO BLOCK THE
| NSTALLATI ON OR EXECUTI ON OF, A COVERED FILE-SHARING PROGRAM ON THE
COVPUTER.

3. THE PROVISIONS OF SUBDI VI SION TWO OF THI S SECTI ON SHALL NOT APPLY
TO A COMPUTER PROGRAM DESI GNED PRI MARI LY TO DO ANY OF THE FOLLOW NG

(A) OPERATE AS A SERVER THAT | S ACCESSI BLE OVER THE | NTERNET USI NG THE
| NTERNET DOVAI N NAME SYSTEM

(B) TRANSM T OR RECEI VE EMAI L MESSAGES OR REAL-TIME VO CE COVMINI -
CATI ONS;

(© TRANSM T OR RECEI VE | NFORVATI ON BASED ON A SEARCH OF THE | NTERNET;

(D) FACI LI TATE THE TECHNI CAL FUNCTI ONI NG OR MAI NTENANCE OF ASSCOCI ATED
SOFTWARE, SUCH AS DATA CACHI NG SECURI TY UPDATES, UPDATI NG THE PROGRAM
OR DI AGNOSTI Cs.

4. NOTHI NG IN THI' S SECTI ON SHALL I N ANY VAY LIM T THE RI GHTS OR REME-
DI ES THAT ARE OTHERW SE AVAI LABLE TO A CONSUMER OR PURCHASER UNDER ANY
OTHER LAW

5. THE ATTORNEY GENERAL NMAY BRING A CIVIL ACTI ON AGAI NST ANY SELLER OR
RESELLER WHO VIOLATES ANY PROVISION OF TH S SECTI ON TO ENFORCE THE
PROVI SIONS OF THI' S SECTI ON AND MAY RECOVER ANY OR ALL OF THE FOLLOW NG

(A) UP TO ONE HUNDRED THOUSAND DOLLARS FOR A KNOW NG PATTERN OR PRAC
TI CE OF SUCH VI OLATI ONS;

(B) COSTS AND REASONABLE ATTORNEY' S FEES; AND

(© VHENEVER THE ATTORNEY GENERAL BELI EVES FROM EVI DENCE SATI SFACTORY
TO HM OR HER THAT A KNOW NG VI OLATION OF THI'S SECTION OR A PATTERN OR
PRACTI CE OF VI OLATI NG THI' S SECTI ON HAS OCCURRED OR |I'S ABOUT TO OCCUR, AN
ORDER TO ENJO N SUCH VI OLATI ON.

6. NOTHING IN THI'S SECTION | S | NTENDED TO EXTEND, LIM T OR CONFLI CT
W TH THE NOTI CE AND RELATED OBLI GATIONS OF PROVIDERS SUBJECT TO 47
C.F.R PART 9 OR ANY SUCCESSOR REGULATI ON OR LAW

S 2. This act shall take effect imediately.



