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STATE OF NEW YORK

10984- - B
| N ASSEMBL Y
May 5, 2010

Introduced by M of A PAULIN, WEINSTEIN -- read once and referred to
the Conmittee on Judiciary -- commttee discharged, bill anended,
ordered reprinted as anended and recommtted to said conmittee --
again reported fromsaid conmttee with anendnents, ordered reprinted
as anended and recommitted to said conmttee

AN ACT to anend the donestic relations law, in relation to providing for
tenporary nmi ntenance awards, and revising the factors for final nain-
tenance awards; and directing the |l aw revision comr ssion to study the
econoni ¢ consequences of divorce and mai nt enance actions

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Part B of section 236 of the donmestic relations law is
anmended by addi ng a new subdivision 5-a to read as foll ows:

5-A.  TEMPORARY MAI NTENANCE AWARDS. A. EXCEPT WHERE THE PARTI ES HAVE
ENTERED | NTO AN AGREEMENT PURSUANT TO SUBDIVISION THREE OF TH' S PART
PROVI DI NG FOR MAINTENANCE, |IN ANY MATRI MONI AL ACTI ON THE COURT SHALL
MAKE | TS AWARD FOR TEMPORARY MAI NTENANCE PURSUANT TO THE PROVI SIONS OF
THI' S SUBDI VI SI ON.

B. FOR PURPOSES OF THI S SUBDI VI SI ON, THE FOLLOW NG DEFI NI TI ONS SHALL
BE USED:

(1) "PAYOR' SHALL MEAN THE SPOUSE W TH THE HI GHER | NCOVE.

(2) "PAYEE" SHALL MEAN THE SPOUSE W TH THE LOWER | NCOME.

(3) "LENGTH OF MARRI AGE" SHALL MEAN THE PERIOD FROM THE DATE OF
MARRI AGE UNTI L THE DATE OF COWVMENCEMENT OF ACTI ON.

(4) "1 NCOVE" SHALL MEAN:

(A) | NCOVE AS DEFINED IN THE CH LD SUPPORT STANDARDS ACT AND CODI FI ED
I N SECTI ON TWO HUNDRED FORTY OF THI S ARTI CLE AND SECTION FOUR HUNDRED
THI RTEEN OF THE FAM LY COURT ACT; AND

(B) | NCOVE FROM | NCOVE PRODUCI NG PROPERTY TO BE DI STRI BUTED PURSUANT
TO SUBDI VI SION FI VE OF THI S PART.

(5) "I NCOVE CAP" SHALL MEAN UP TO AND | NCLUDI NG FI VE HUNDRED THOUSAND
DOLLARS OF THE PAYOR S ANNUAL | NCOVE; PROVI DED, HOWEVER, BEG NNI NG JANU
ARY THI RTY-FIRST, TWDO THOUSAND TWELVE AND EVERY TWD YEARS THEREAFTER,
THE PAYOR S ANNUAL | NCOVE AMOUNT SHALL | NCREASE BY THE PRODUCT OF THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD17166-10-0
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AVERAGE ANNUAL PERCENTAGE CHANGES IN THE CONSUMER PRI CE | NDEX FOR ALL
URBAN CONSUMERS (CPI-U) AS PUBLI SHED BY THE UNI TED STATES DEPARTMENT OF
LABOR BUREAU OF LABOR STATI STICS FOR THE TWD YEAR PERI OD ROUNDED TO THE
NEAREST ONE THOUSAND DOLLARS. THE OFFI CE OF COURT ADM NI STRATI ON SHALL
DETERM NE AND PUBLI SH THE | NCOVE CAP.

(6) "GQGU DELI NE AMOUNT OF TEMPORARY MAI NTENANCE' SHALL MEAN THE SUM
DERI VED BY THE APPLI CATI ON OF PARAGRAPH C OF THI S SUBDI VI SI ON.

(7) "GU DELINE DURATION' SHALL MEAN THE DURATI ONAL PERI OD DETERM NED
BY THE APPLI CATI ON OF PARAGRAPH D OF THI S SUBDI VI SI ON.

(8) "PRESUWMPTI VE AWARD' SHALL MEAN THE GUI DELI NE AMOUNT CF THE TEMPO
RARY MAI NTENANCE AWARD FOR THE GUI DELI NE DURATI ON PRI OR TO THE COURT' S
APPLI CATI ON OF ANY ADJUSTMENT FACTORS AS PROVI DED I N SUBPARAGRAPH ONE OF
PARAGRAPH E OF THI S SUBDI VI SI ON.

(9) "SELF- SUPPORT RESERVE' SHALL MEAN THE SELF-SUPPORT RESERVE AS
DEFINED [IN THE CH LD SUPPORT STANDARDS ACT AND CODI FI ED | N SECTI ON TWO
HUNDRED FORTY OF THI S ARTI CLE AND SECTI ON FOUR HUNDRED THI RTEEN OF THE
FAM LY COURT ACT.

C. THE COURT SHALL DETERM NE THE GUI DELI NE AMOUNT OF TEMPCORARY NMAI NTE-
NANCE | N ACCORDANCE WTH THE PROVI SIONS OF TH S PARAGRAPH AFTER DETER-
M NI NG THE | NCOVE OF THE PARTI ES:

(1) WHERE THE PAYOR S INCOVE IS UP TO AND | NCLUDI NG THE | NCOVE CAP:

(A) THE COURT SHALL SUBTRACT TWENTY PERCENT OF THE | NCOVE OF THE PAYEE
FROM THI RTY PERCENT OF THE | NCOVE UP TO THE | NCOVE CAP OF THE PAYOR

(B) THE COURT SHALL THEN MULTI PLY THE SUM OF THE PAYOR S I NCOVE UP TO
AND | NCLUDING THE |INCOVE CAP AND ALL OF THE PAYEE S | NCOVE BY FORTY
PERCENT.

(© THE COURT SHALL SUBTRACT THE | NCOVE OF THE PAYEE FROM THE AMOUNT
DERI VED FROM CLAUSE (B) OF THI S SUBPARAGRAPH.

(D) THE GUI DELI NE AMOUNT OF TEMPORARY MAI NTENANCE SHALL BE THE LOVER
OF THE AMOUNTS DETERM NED BY CLAUSES (A) AND (C) OF THI'S SUBPARAGRAPH;
| F THE AMOUNT DETERM NED BY CLAUSE (C) OF THI S SUBPARAGRAPH | S LESS THAN
OR EQUAL TO ZERO, THE GUI DELI NE AMOUNT SHALL BE ZERO DOLLARS.

(2) WHERE THE | NCOVE OF THE PAYOR EXCEEDS THE | NCOVE CAP:

(A) THE COURT SHALL DETERM NE THE GUI DELI NE AMOUNT OF TEMPORARY MNAI N-
TENANCE FOR THAT PORTI ON OF THE PAYOR S | NCOVE THAT IS UP TO AND I NCLUD-
I NG THE | NCOVE CAP ACCORDI NG TO SUBPARAGRAPH ONE OF THI S PARAGRAPH, AND,
FOR THE PAYOR S | NCOVE | N EXCESS OF THE |NCOVE CAP, THE COURT SHALL
DETERM NE ANY ADDI TI ONAL GUI DELI NE AMOUNT OF TEMPORARY MAI NTENANCE
THROUGH CONSI DERATI ON OF THE FOLLOW NG FACTORS:

) THE LENGTH OF THE MARRI AGE;
1) THE SUBSTANTI AL DI FFERENCES I N THE | NCOVES OF THE PARTI ES;
[11) THE STANDARD OF LIVING OF THE PARTIES ESTABLI SHED DURI NG THE
Rl ACE;
(1V) THE AGE AND HEALTH OF THE PARTI ES;
(V) THE PRESENT AND FUTURE EARNI NG CAPACI TY OF THE PARTI ES;
) THE NEED OF ONE PARTY TO | NCUR EDUCATI ON OR TRAI NI NG EXPENSES;
1) THE WASTEFUL DI SSI PATI ON OF MARI TAL PROPERTY;
[11) THE TRANSFER OR ENCUVBRANCE MADE | N CONTEMPLATI ON OF A MATRI MO
NI AL ACTI ON W THOUT FAI R CONSI DERATI ON;

(1'X) THE EXI STENCE AND DURATI ON OF A PRE- MARI TAL JO NT HOUSEHOLD OR A
PRE- DI VORCE SEPARATE HOUSEHOLD;

ACTS BY ONE PARTY AGAI NST ANOTHER THAT HAVE | NHI BI TED OR CONTI NUE
TO INHIBIT A PARTY'S EARNI NG CAPACI TY OR ABILITY TO OBTAI N MEANI NG-FUL
EMPLOYMENT. SUCH ACTS | NCLUDE BUT ARE NOT LIMTED TO ACTS OF DOVESTIC
VI OLENCE AS PROVI DED | N SECTI ON FOUR HUNDRED FI FTY-NI NE-A OF THE SOCI AL
SERVI CES LAW
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(XI') THE AVAILABI LI TY AND COST OF MEDI CAL | NSURANCE FOR THE PARTI ES;

(XI) THE CARE OF THE CHI LDREN OR STEPCHI LDREN, DI SABLED ADULT CHI L-
DREN OR STEPCHI LDREN, ELDERLY PARENTS OR I N-LAWS THAT HAS [INH BITED OR
CONTINUES TO INHBIT A PARTY'S EARNI NG CAPACI TY OR ABILITY TO OBTAI N
VEANI NGFUL EMPLOYMENT;

(XI1'1) THE I NABILITY OF ONE PARTY TO OBTAI N MEANI NGFUL EMPLOYMENT DUE
TO AGE OR ABSENCE FROM THE WORKFORCE;

(XIV) THE NEED TO PAY FOR EXCEPTI ONAL ADDI TI ONAL EXPENSES FOR THE
CH LD OR CHI LDREN, | NCLUDI NG BUT NOT LIMTED TO, SCHOOLI NG DAY CARE
AND MEDI CAL TREATMENT;

(XV) THE TAX CONSEQUENCES TO EACH PARTY,;

(XVl) MARI TAL PROPERTY SUBJECT TO DI STRI BUTI ON PURSUANT TO SUBDI VI SI ON
FIVE OF TH S PART;

(XVI1) THE REDUCED OR LOST EARNING CAPACITY OF THE PARTY SEEKI NG
TEMPORARY NAI NTENANCE AS A RESULT OF HAVI NG FOREGONE OCR DELAYED EDUCA-
TION, TRAI NI NG EMPLOYMENT OR CAREER OPPORTUNI TI ES DURI NG THE MARRI AGE;

(XVI'11) THE CONTRI BUTI ONS AND SERVI CES OF THE PARTY SEEKI NG TEMPCRARY
MAI NTENANCE AS A SPOUSE, PARENT, WAGE EARNER AND HOVEMAKER AND TO THE
CAREER OR CAREER POTENTI AL OF THE OTHER PARTY; AND

(XI'X) ANY OTHER FACTOR WHI CH THE COURT SHALL EXPRESSLY FIND TO BE JUST
AND PROPER.

(B) IN ANY DECISION MADE PURSUANT TO TH S SUBPARAGRAPH, THE COURT
SHALL SET FORTH THE FACTORS | T CONSI DERED AND THE REASONS FOR I TS DECI -
SION. SUCH WRI TTEN ORDER NMAY NOT BE WAI VED BY EI THER PARTY OR COUNSEL.

(3) NOTW THSTANDI NG THE PROVI SI ONS OF THI S PARAGRAPH, WHERE THE GUI DE-
LINE AMOUNT OF TEMPORARY NMAI NTENANCE WOULD REDUCE THE PAYOR S | NCOVE
BELOW THE SELF- SUPPORT RESERVE FOR A SINGLE PERSON, THE PRESUMPTI VE
AMOUNT OF THE GUI DELINE AMOUNT OF TEMPORARY NMAI NTENANCE SHALL BE THE
DI FFERENCE BETWEEN THE PAYOR S | NCOVE AND THE SELF- SUPPORT RESERVE. | F
THE PAYOR S | NCOMVE | S BELOW THE SELF- SUPPORT RESERVE, THERE IS A REBUTT-
ABLE PRESUMPTI ON THAT NO TEMPORARY MAI NTENANCE | S AWARDED.

D. THE COURT SHALL DETERM NE THE GUI DELI NE DURATI ON OF TEMPORARY MAI N-
TENANCE BY CONSI DERI NG THE LENGTH OF THE MARRI AGE. TEMPORARY MAI NTENANCE
SHALL TERM NATE UPON THE | SSUANCE OF THE FI NAL AWARD OF MAI NTENANCE OR
THE DEATH OF EI THER PARTY, VWH CHEVER OCCURS FI RST.

E. (1) THE COURT SHALL ORDER THE PRESUMPTI VE AWARD OF TEMPORARY MNAI N-
TENANCE |IN ACCORDANCE W TH PARAGRAPHS C AND D OF TH' S SUBDI VI Sl ON,
UNLESS THE COURT FI NDS THAT THE PRESUMPTI VE AWARD | S UNJUST OR | NAPPRO-
PRIATE AND ADJUSTS THE PRESUMPTIVE AWARD OF TEMPORARY MAI NTENANCE
ACCORDI NGLY BASED UPON CONSI DERATI ON OF THE FOLLOW NG FACTORS:

(A) THE STANDARD OF LIVING OF THE PARTIES ESTABLISHED DURI NG THE
MARRI AGE;

(B) THE AGE AND HEALTH OF THE PARTI ES;

(© THE EARNI NG CAPACI TY OF THE PARTI ES;

(D) THE NEED OF ONE PARTY TO | NCUR EDUCATI ON OR TRAI NI NG EXPENSES;

(E) THE WASTEFUL DI SSI PATI ON OF MARI TAL PROPERTY;

(F) THE TRANSFER OR ENCUVMBRANCE MADE | N CONTEMPLATI ON OF A MATRI MONI AL
ACTI ON W THOUT FAI R CONSI DERATI ON;

(G THE EXI STENCE AND DURATI ON OF A PRE- MARI TAL JO NT HOUSEHOLD OR A
PRE- DI VORCE SEPARATE HOUSEHOLD;

(H) ACTS BY ONE PARTY AGAI NST ANOTHER THAT HAVE | NHI BI TED OR CONTI NUE
TO INHIBIT A PARTY'S EARNI NG CAPACI TY OR ABILITY TO OBTAI N MEANI NG-FUL
EMPLOYMENT. SUCH ACTS | NCLUDE BUT ARE NOT LIMTED TO ACTS OF DOVESTIC
VI OLENCE AS PROVI DED | N SECTI ON FOUR HUNDRED FI FTY-NI NE-A OF THE SOCI AL
SERVI CES LAW

(1) THE AVAI LABI LI TY AND COST OF MEDI CAL | NSURANCE FOR THE PARTI ES;
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(J) THE CARE OF THE CHI LDREN OR STEPCHI LDREN, DI SABLED ADULT CHI LDREN
OR STEPCH LDREN, ELDERLY PARENTS OR |IN LAWS THAT HAS INH BI TED OR
CONTI NUES TO INH BIT A PARTY'S EARNI NG CAPACITY OR ABILITY TO OBTAIN
VEANI NGFUL EMPLOYMENT;

(K) THE INABILITY OF ONE PARTY TO OBTAI N MEANI NGFUL EMPLOYMENT DUE TO
AGE OR ABSENCE FROM THE WORKFORCE;

(L) THE NEED TO PAY FOR EXCEPTI ONAL ADDI TI ONAL EXPENSES FOR THE CHI LD
OR CH LDREN, |INCLUDING BUT NOTI' LIMTED TO SCHOOLI NG DAY CARE AND
VEDI CAL TREATMENT;

THE TAX CONSEQUENCES TO EACH PARTY;

(N) MARI TAL PROPERTY SUBJECT TO DI STRI BUTI ON PURSUANT TO SUBDI VI SI ON
FIVE OF TH S PART;

(O THE REDUCED OR LOST EARNI NG CAPACI TY OF THE PARTY SEEKI NG TEMPO
RARY MAI NTENANCE AS A RESULT OF HAVI NG FOREGONE OR DELAYED EDUCATI ON,
TRAI NI NG EMPLOYMENT OR CAREER COPPORTUNI TI ES DURI NG THE MARRI AGE;

(P) THE CONTRIBUTIONS AND SERVICES OF THE PARTY SEEKI NG TEMPCRARY
MAI NTENANCE AS A SPOUSE, PARENT, WAGE EARNER AND HOVEMAKER AND TO THE
CAREER OR CAREER POTENTI AL OF THE OTHER PARTY; AND

( ANY OTHER FACTOR VWH CH THE COURT SHALL EXPRESSLY FI ND TO BE JUST
AND PROPER.

(2) WHERE THE COURT FINDS THAT THE PRESUMPTIVE AWARD OF TEMPCRARY
MAI NTENANCE IS UNJUST OR | NAPPROPRIATE AND THE COURT ADJUSTS THE
PRESUMPTI VE AWARD OF TEMPORARY MAI NTENANCE PURSUANT TO TH' S PARAGRAPH,
THE COURT SHALL SET FORTH, IN A WRI TTEN OCRDER, THE AMOUNT OF THE UNAD-
JUSTED PRESUMPTI VE AWARD OF TEMPORARY MAINTENANCE, THE FACTORS |IT
CONS|I DERED, AND THE REASONS THAT THE COURT ADJUSTED THE PRESUMPTI VE
AVWARD OF TEMPORARY MAI NTENANCE. SUCH WRI TTEN ORDER SHALL NOT' BE WAI VED
BY El THER PARTY OR COUNSEL.

(3) WHERE EITHER OR BOTH PARTI ES ARE UNREPRESENTED, THE COURT SHALL
NOT ENTER A TEMPORARY NMAI NTENANCE CORDER UNLESS THE UNREPRESENTED PARTY
OR PARTIES HAVE BEEN |NFORMED OF THE PRESUMPTI VE AWARD OF TEMPORARY
MAI NTENANCE.

F. A VALIDLY EXECUTED AGREEMENT OR STI PULATI ON VOLUNTARI LY ENTERED
| NTO BETWEEN THE PARTIES I N AN ACTI ON COMMENCED AFTER THE EFFECTI VE DATE
OF TH' S SUBDI VI SI ON PRESENTED TO THE COURT FOR | NCORPORATI ON | N AN ORDER
SHALL | NCLUDE A PROVI SI ON STATI NG THAT THE PARTI ES HAVE BEEN ADVI SED OF
THE PROVISIONS OF THHS SUBDIVISION, AND THAT THE PRESUMPTIVE AWARD
PROVI DED FOR THEREIN RESULTS | N THE CORRECT AMOUNT OF TEMPORARY MAI NTE-
NANCE. | N THE EVENT THAT SUCH AGREEMENT OR STI PULATI ON DEVI ATES FROM THE
PRESUMPTI VE AWARD OF TEMPORARY MAI NTENANCE, THE AGREEMENT OR STI PULATI ON
MUST SPECI FY THE AMOUNT THAT SUCH PRESUMPTI VE AWARD OF TEMPORARY MAI NTE-
NANCE WOULD HAVE BEEN AND THE REASON OR REASONS THAT SUCH AGREEMENT OR
STI PULATI ON  DOES NOT PROVI DE FOR PAYMENT OF THAT AMOUNT. SUCH PROVI SI ON
MAY NOT BE WAI VED BY ElI THER PARTY OR COUNSEL. NOTHI NG CONTAINED IN THI S
SUBDI VI SI ON SHALL BE CONSTRUED TO ALTER THE RIGHTS OF THE PARTIES TO
VOLUNTARI LY ENTER | NTO VALI DLY EXECUTED AGREEMENTS COR STI PULATI ONS WHI CH
DEVI ATE FROM THE PRESUMPTIVE AWARD OF TEMPORARY MAI NTENANCE PROVI DED
SUCH AGREEMENTS OR STI PULATIONS COMPLY WTH THE PROVISIONS OF TH'S
SUBDI VI SI ON. THE COURT SHALL, HOWEVER, RETAIN DI SCRETI ON W TH RESPECT TO
TEMPORARY, AND POST- DI VORCE MAI NTENANCE AWARDS PURSUANT TO THI S SECTI ON.
ANY COURT ORDER | NCORPCRATI NG A VALIDLY EXECUTED AGREEMENT OR STI PU-
LATI ON WH CH DEVI ATES FROM THE PRESUMPTI VE AWARD OF TEMPORARY MAI NTE-
NANCE SHALL SET FORTH THE COURT' S REASONS FOR SUCH DEVI ATI ON.

G VWHEN A PARTY HAS DEFAULTED ANDY OR THE COURT | S OTHERW SE PRESENTED
W TH | NSUFFI CI ENT EVI DENCE TO DETERM NE GROSS | NCOVE, THE COURT SHALL
ORDER THE TEMPCRARY MAI NTENANCE AWARD BASED UPON THE NEEDS OF THE PAYEE
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OR THE STANDARD OF LI VING OF THE PARTIES PRIOR TO COWMENCEMENT OF THE
DI VORCE ACTION, WH CHEVER |S GREATER. SUCH ORDER MAY BE RETROACTI VELY
MODI FI ED UPWARD W THOUT A SHOW NG OF CHANGE | N ClI RCUMSTANCES UPON A
SHOW NG OF NEWLY DI SCOVERED OR OBTAI NED EVI DENCE.

H. | N ANY ACTI ON OR PROCEEDI NG FOR MODI FI CATI ON OF AN ORDER OF MAI NTE-
NANCE OR ALI MONY EXI STI NG PRI OR TO THE EFFECTI VE DATE OF THI S SUBDI VI -
SI ON, BROUGHT PURSUANT TO THI S ARTI CLE, THE TEMPORARY MAI NTENANCE GUI DE-
LI NES SET FORTH IN THI' S SUBDI VI SI ON SHALL NOT CONSTI TUTE A CHANGE OF
Cl RCUMBTANCES WARRANTI NG MODI FI CATI ON OF SUCH SUPPORT ORDER

. I N ANY DECI SI ON MADE PURSUANT TO THI S SUBDI VI SI ON THE COURT SHALL
VHERE APPROPRI ATE, CONSI DER THE EFFECT OF A BARRIER TO REMARRI AGE, AS
DEFINED |IN SUBDIVISION SIX OF SECTI ON TWD HUNDRED FI FTY- THREE OF THI S
ARTI CLE, ON THE FACTORS ENUMERATED I N THI S SUBDI VI SI ON

S 2. Subdivision 6 of part B of section 236 of the donmestic relations
law, as anended by chapter 884 of the | aws of 1986, subparagraph 10 as
anended, subparagraph 11 as added and subparagraph 12 of paragraph a as
renunbered by chapter 229 of the | aws of 2009, paragraph d as added by
chapter 415 of the laws of 1992, is amended to read as foll ows:

6. [ Mai ntenance] POST- DI VORCE MAI NTENANCE AWARDS. a. Except where the
parti es have entered into an agreenent pursuant to subdivision three of
this part providing for maintenance, in any matrinonial action the court
may order [tenporary mmintenance or] naintenance in such anpunt as
justice requires, having regard for the standard of [Iiving of the
parties established during the nmarriage, whether the party in whose
favor namintenance is granted |acks sufficient property and incone to
provide for his or her reasonabl e needs and whether the other party has
sufficient property or inconme to provide for the reasonabl e needs of the
ot her and the circunstances of the case and of the respective parties.
Such order shall be effective as of the date of the application there-
for, and any retroactive anount of maintenance due shall be paid in one
sum or periodic suns, as the court shall direct, taking into account any
anount of tenporary mai ntenance whi ch has been paid. In deternmning the
amount and duration of maintenance the court shall consider:

(1) the income and property of the respective parties including mari-
tal property distributed pursuant to subdivision five of this part;

(2) the [duration] LENGIH of the nmarriage [and];

( the age and health of both parties;

[(3)] (4) the present and future earning capacity of both parties;
[(4)] (5) THE NEED OF ONE PARTY TO | NCUR EDUCATI ON OR TRAI NI NG
EXPENSES;

(6) THE EXI STENCE AND DURATI ON OF A PRE- MARI TAL JO NT HOUSEHOLD OR A
PRE- DI VORCE SEPARATE HOUSEHOLD:

(7) ACTS BY ONE PARTY AGAI NST ANOTHER THAT HAVE | NHI BI TED OR CONTI NUE
TOINHI BIT A PARTY' S EARNI NG CAPACI TY OR ABILITY TO OBTAIN MEAN NGFUL
EMPLOYMENT. SUCH ACTS | NCLUDE BUT ARE NOT LIM TED TO ACTS OF DOVESTI C
VI OLENCE AS PROVI DED I N SECTI ON FOUR HUNDRED FI FTY-NI NE-A OF THE SOCI AL
SERVI CES LAW

(8) the ability of the party seeking nmai ntenance to becone sel f-sup-
porting and, if applicable, the period of tine and training necessary
t heref or;

[(5)] (9) reduced or lost lifetime earning capacity of the party seek-
ing maintenance as a result of having foregone or del ayed educati on,
trai ning, enployment, or career opportunities during the marriage;

[(6)] (10) the presence of children of the marriage in the respective
hones of the parties;

3)
(3
(4
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[(7)] (11) THE CARE OF THE CHI LDREN OR STEPCHI LDREN, DI SABLED ADULT
CHI LDREN OR STEPCHI LDREN, ELDERLY PARENTS OR | N-LAWS THAT HAS | NHI BI TED
OR CONTINUES TO INHIBIT A PARTY' S EARNI NG CAPACI TY;

(12) THE INABILITY OF ONE PARTY TO OBTAI N MEANI NGFUL EMPLOYMENT DUE TO
AGE OR ABSENCE FROM THE WORKFORCE

(13) THE NEED TO PAY FOR EXCEPTI ONAL ADDI TI ONAL EXPENSES FOR THE
CHI LD/ CHI LDREN, | NCLUDI NG BUT NOT LIM TED TO, SCHOOLI NG DAY CARE AND
MEDI CAL TREATMENT;

(14) the tax consequences to each party;

[(8)] (15) THE EQUI TABLE DI STRI BUTI ON OF MARI TAL PROPERTY;

(16) contributions and services of the party seeki ng mai ntenance as a
spouse, parent, wage earner and honenaker, and to the career or career
potential of the other party;

[(9)] (17) the wasteful dissipation of marital property by either
spouse;

[(10) any] (18) THE transfer or encunbrance nade in contenplation of a
matri noni al action wthout fair consideration;

[(11)] (19) the loss of health insurance benefits upon dissolution of
the marriage, AND THE AVAI LABI LI TY AND COST OF MEDI CAL | NSURANCE FOR THE
PARTI ES; and

[(12)] (20) any other factor which the court shall expressly find to
be just and proper.

b. In any decision made pursuant to this subdivision, the court shal
set forth the factors it considered and the reasons for its decision and
such may not be waived by either party or counsel.

c. The court may award pernanent mai ntenance, but an award of mainte-
nance shall term nate upon the death of either party or upon the recipi-
ent's valid or invalid marriage, or upon nodification pursuant to para-
graph [(b)] B of subdivision nine of [section two hundred thirty-six of]
this part or section two hundred forty-eight of this chapter.

d. In any decision nmade pursuant to this subdivision the court shall
where appropriate, consider the effect of a barrier to remarriage, as
defined in subdivision six of section two hundred fifty-three of this
article, on the factors enunerated in paragraph a of this subdivision.

S 3. Part B of section 236 of the donestic relations |aw is anended by
addi ng a new subdivision 6-a to read as foll ows:

6-A. LAWREVI SI ON COMW SSI ON STUDY. A THE LEQ SLATURE HEREBY FI NDS
AND DECLARES |IT TO BE THE POLICY OF THE STATE THAT I T | S NECESSARY TO
ACHI EVE EQUI TABLE OQUTCOVES WHEN FAM LI ES DI VORCE AND I T IS | MPORTANT TO
ENSURE THAT THE ECONOM C CONSEQUENCES OF A DI VORCE ARE FAI RLY SHARED BY
DI VORCI NG COUPLES. SERI QUS CONCERNS HAVE BEEN RAI SED THAT THE | MPLEMEN-
TATI ON OF NEW YORK STATE' S MAI NTENANCE LAWS HAVE NOT RESULTED I N EQUI TA-
BLE RESULTS. MAINTENANCE |'S OFTEN NOT GRANTED AND WHERE | T | S GRANTED
THE RESULTS ARE | NCONSI STENT AND UNPREDI CTABLE. THI'S RAISES SERI QUS
CONCERNS ABOUT THE ABILITY OF OQUR CURRENT MAI NTENANCE LAWS TO ACHI EVE
EQUI TABLE AND FAI R OUTCOVES.

THE LEG SLATURE FURTHER FI NDS A COVPREHENSI VE REVI EW OF THE PROVI SI ONS
OF OUR STATE' S MAI NTENANCE LAWS SHOULD BE UNDERTAKEN. | T HAS BEEN THI RTY
YEARS S| NCE THE LEG SLATURE S| GNI FI CANTLY REFORVED OUR STATE' S DI VORCE
LAWS BY ENACTI NG EQUI TABLE DI STRI BUTI ON OF MARI TAL PROPERTY AND | NTRO-
DUCED THE CONCEPT OF MAI NTENANCE TO REPLACE ALI MONY. CONCERNS THAT THE
| MPLEMENTATI ON OF QOUR MAI NTENANCE LAWS HAVE NOT RESULTED | N EQUI TABLE
RESULTS COWPEL THE NEED FOR A REVI EW OF THESE LAWS.

B. THE LAW REVI SION COW SSI ON | S HEREBY DI RECTED TO

(1) REVIEW AND ASSESS THE ECONOM C CONSEQUENCES OF DIVORCE ON THE
PARTI ES;
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(2) REVIEW THE NMAINTENANCE LAWS OF THE STATE, | NCLUDI NG THE WAY | N
VH CH THEY ARE ADM NI STERED TO DETERM NE THE | MPACT OF THESE LAWS ON
POST MARI TAL ECONOM C DI SPARI TI ES, AND THE EFFECTI VENESS OF SUCH LAWS
AND THEI R ADM NI STRATION IN ACH EVING THE STATE'S POLICY GOALS AND
OBJECTI VES OF ENSURI NG THAT THE ECONOM C CONSEQUENCES OF A DI VORCE ARE
FAI RLY AND EQUI TABLY SHARED BY THE DI VORCI NG COUPLE; AND

(3) MAKE RECOWMMENDATI ONS TO THE LEG SLATURE, | NCLUDI NG SUCH PROPOSED
REVI SI ONS OF SUCH LAWS AS | T DETERM NES NECESSARY TO ACHI EVE THESE GOALS
AND OBJECTI VES.

C. THE LAWREVI SI ON COW SSI ON SHALL MAKE A PRELI M NARY REPORT TO THE
LEG SLATURE AND THE GOVERNOR OF | TS FINDI NGS, CONCLUSIONS, AND ANY
RECOVMENDATI ONS NOT  LATER THAN NI NE MONTHS FROM THE EFFECTI VE DATE OF
THI'S SUBDI VI SI ON, AND A FI NAL REPORT OF I TS FINDINGS, CONCLUSIONS AND
RECOVMENDATI ONS NOT LATER THAN DECEMBER THI RTY- FI RST, TWO THOUSAND ELEV-
EN.

S 4. Paragraph a of subdivision 1 of part B of section 236 of the
donmestic relations |aw, as anmended by chapter 884 of the laws of 1986,
is amended to read as foll ows:

a. The term "naintenance" shall mean paynents provided for in a valid
agreenent between the parties or awarded by the court in accordance with
t he provisions of [subdivision] SUBDIVISIONS FIVE-A AND six of this
part, to be paid at fixed intervals for a definite or indefinite period
of time, but an award of nmai ntenance shall term nate upon the death of
either party or upon the recipient's valid or invalid marriage, or upon
nodi fication pursuant to paragraph (b) of subdivision nine of section
two hundred thirty-six of this part or section two hundred forty-eight
of this chapter.

S 5. The chief admi nistrator of the courts shall pronmulgate all rules
necessary to inplenent the provisions of this act.

S 6. This act shall take effect imedi ately; provided, however, that
sections one, two and four of this act shall take effect on the sixtieth
day after this act shall have becone a |law and shall apply to natrinoni-
al actions comrenced on or after the effective date of such sections.



