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STATE OF NEW YORK
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| N ASSEMBL Y
May 5, 2010

Introduced by M of A BALL -- read once and referred to the Commttee
on Codes

AN ACT to anend the penal law, in relation to designating vehicular
assaul ts and vehi cul ar mansl aughters and hom ci des as vi ol ent felonies
and requiring the inposition of a determ nate sentence of inprisonnent

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraphs (a), (b), (c) and (d) of subdivision 1 of
section 70.02 of the penal |aw, paragraph (a) as amended by chapter 320
of the Iaws of 2006, paragraph (b) as separately anmended by chapters 764
and 765 of the |laws of 2005, and paragraphs (c) and (d) as anended by
chapter 7 of the laws of 2007, are anended to read as foll ows:

(a) Cdass B violent felony offenses: an attenpt to commt the class
A-1 felonies of nmurder in the second degree as defined in section
125. 25, kidnapping in the first degree as defined in section 135.25, and
arson in the first degree as defined in section 150.20; AGGRAVATED
VEH CULAR HOM Cl DE AS DEFI NED I N SECTI ON 125. 14, rmanslaughter in the
first degree as defined in section 125.20, aggravated mansl aughter in
the first degree as defined in section 125.22, rape in the first degree
as defined in section 130.35, crimnal sexual act in the first degree as
defined in section 130.50, aggravated sexual abuse in the first degree
as defined in section 130.70, course of sexual conduct against a child
in the first degree as defined in section 130.75; assault in the first
degree as defined in section 120.10, kidnapping in the second degree as
defined in section 135.20, burglary in the first degree as defined in
section 140.30, arson in the second degree as defined in section 150. 15,
robbery in the first degree as defined in section 160.15, incest in the
first degree as defined in section 255.27, crimnal possession of a
weapon in the first degree as defined in section 265.04, crimnal use of
a firearmin the first degree as defined in section 265.09, «crimna
sale of a firearm in the first degree as defined in section 265. 13,
aggravat ed assault upon a police officer or a peace officer as defined
in section 120.11, gang assault in the first degree as defined in
section 120.07, intimdating a victimor witness in the first degree as
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defined in section 215.17, hindering prosecution of terrorismin the
first degree as defined in section 490.35, «crinmnal possession of a
chem cal weapon or biological weapon in the second degree as defined in
section 490.40, and crimnal wuse of a chem cal weapon or biologica
weapon in the third degree as defined in section 490.47.

(b) Cass Cviolent felony offenses: an attenpt to conmt any of the
class B felonies set forth in paragraph (a); VEH CULAR MANSLAUGHTER | N
THE FI RST DEGREE AS DEFINED IN SECTION 125.13, aggravated crimnally
negl i gent hom cide as defined in section 125.11, aggravated mansl aughter
in the second degree as defined in section 125.21, aggravated sexua
abuse in the second degree as defined in section 130.67, AGGRAVATED
VEH CULAR ASSAULT AS DEFINED |IN SECTION 120.04-A, assault on a peace
of ficer, police officer, fireman or emergency nedi cal services profes-
sional as defined in section 120.08, gang assault in the second degree
as defined in section 120.06, burglary in the second degree as defined
in section 140.25, robbery in the second degree as defined in section
160. 10, crim nal possession of a weapon in the second degree as defined
in section 265.03, crimnal wuse of a firearmin the second degree as
defined in section 265.08, crimnal sale of a firearm in the second
degree as defined in section 265.12, crinmnal sale of a firearmwth the
aid of a mnor as defined in section 265.14, soliciting or providing
support for an act of terrorism in the first degree as defined in
section 490.15, hindering prosecution of terrorismin the second degree
as defined in section 490.30, and crimnal possession of a chemca
weapon or biological weapon in the third degree as defined in section
490. 37.

(c) Cass Dviolent felony offenses: an attenpt to conmt any of the
class C felonies set forth in paragraph (b); reckless assault of a child
as defined in section 120.02, VEH CULAR ASSAULT IN THE FI RST DEGREE AS
DEFI NED I N SECTI ON 120. 04, assault in the second degree as defined in
section 120.05, nenacing a police officer or peace officer as defined in
section 120.18, stalking in the first degree, as defined in subdivision
one of section 120.60, VEH CULAR MANSLAUGHTER IN THE SECOND DEGREE AS
DEFINED IN SECTION 125.12, rape in the second degree as defined in
section 130.30, crimnal sexual act in the second degree as defined in
section 130.45, sexual abuse in the first degree as defined in section
130. 65, course of sexual conduct against a child in the second degree as
defined in section 130.80, aggravated sexual abuse in the third degree
as defined in section 130.66, facilitating a sex offense wth a
control |l ed substance as defined in section 130.90, crimnal possession
of a weapon in the third degree as defined in subdivision five, six,
seven or eight of section 265.02, crimnal sale of a firearm in the
third degree as defined in section 265.11, intimdating a victimor
witness in the second degree as defined in section 215.16, soliciting or
provi di ng support for an act of terrorism in the second degree as
defined in section 490.10, and nmaking a terroristic threat as defined in
section 490.20, falsely reporting an incident in the first degree as
defined in section 240.60, placing a false bonb or hazardous substance
in the first degree as defined in section 240.62, placing a fal se bonb
or hazardous substance in a sports stadiumor arena, nmass transportation
facility or enclosed shopping nall as defined in section 240.63, and
aggravated unpernitted use of indoor pyrotechnics in the first degree as
defined in section 405.18.

(d) dass E violent felony offenses: an attenpt to commt any of the
felonies of crimnal possession of a weapon in the third degree as
defined in subdivision five, six, seven or eight of section 265.02 as a
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| esser included offense of that section as defined in section 220.20 of
the crimnal procedure |aw, persistent sexual abuse as defined in
section 130.53, aggravated sexual abuse in the fourth degree as defined
in section 130.65-a, falsely reporting an incident in the second degree
as defined in section 240.55 and placing a false bonb or hazardous
substance in the second degree as defined in section 240.61; VEH CULAR
ASSAULT I N THE SECOND DEGREE AS DEFI NED | N SECTI ON 120. 03.

S 2. Paragraph (b) of subdivision 2 of section 70.02 of the penal |aw,
as separately amended by chapters 764 and 765 of the laws of 2005, is
anended and two new paragraphs (b-2) and (d) are added to read as
fol | ows:

(b) Except as provided in [paragraph] PARAGRAPHS (b-1) AND (B-2) of
this subdivision, subdivision six of section 60.05 and subdi vi sion four
of this section, the sentence inposed upon a person who stands convicted
of a class D violent felony offense, other than the offense of crimna
possession of a weapon in the third degree as defined in subdivision
four, five, seven or eight of section 265.02 or crimnal sale of a
firearm in the third degree as defined in section 265.11, nust be in
accordance with the applicable provisions of this chapter relating to
sentencing for class D felonies provided, however, that where a sentence
of inprisonnent is inposed which requires a conmtnent to the state
departnment of correctional services, such sentence shall be a determ -
nate sentence in accordance with paragraph (c) of subdivision three of
this section.

(B-2) EXCEPT AS PROVIDED IN SUBDIVISION SIX OF SECTION 60.05 THE
SENTENCE | MPOSED UPON A PERSON WHO STANDS CONVI CTED OF THE CLASS D
VI OLENT FELONY OFFENSE OF VEH CULAR ASSAULT IN THE FIRST DEGREE AS
DEFI NED | N SECTI ON 120. 04 OR VEH CULAR MANSLAUGHTER I N THE SECOND DEGREE
AS DEFI NED I N SECTI ON 125.12 MJUST BE A DETERM NATE SENTENCE OF | MPRI SO\
VENT.

(D) EXCEPT AS PROVIDED IN SUBDIVISION SIX OF SECTION 60.05, THE
SENTENCE | MPOSED UPON A PERSON CONVI CTED OF THE CLASS E VI OLENT FELONY
OFFENSE OF VEH CULAR ASSAULT | N THE SECOND DEGREE AS DEFI NED | N SECTI ON
120. 03 MUST BE A DETERM NATE SENTENCE OF | MPRI SONMVENT

S 3. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw.



