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STATE OF NEW YORK

10709
I N ASSEMBLY
April 16, 2010

Introduced by M of AL G ANARIS -- read once and referred to the Comit -
tee on Judiciary

AN ACT to amend the general obligations law, in relation to certain
provi sions of contracts and debt or equity securities of debt evading
foreign states and state-owned corporations of debt evading foreign
states to be void as against public policy

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general obligations |aw is amended by adding a new
section 5-337 to read as foll ows:

S 5-337. CERTAI N AMENDVENTS OF CONTRACTS ENTERED | NTO BY DEBT EVADI NG
FOREI GN STATES AND BY STATE OANNED CORPORATI ONS OF DEBT EVADI NG FOREI GN
STATES VO D AS AGAI NST PUBLI C POLICY. (A) AN AMENDMVENT OF A CONTRACT TO
VWH CH A DEBT EVADI NG FOREI GN STATE, AN AGENCY OR | NSTRUMENTALITY OF A
DEBT EVADI NG FOREI GN STATE, OR A STATE- OANED CORPORATI ON OF A DEBT EVAD-
| NG FOREI GN STATE | S A PARTY, | NCLUDI NG A CONTRACT GOVERNI NG DEBT OBLI -
GATIONS OF OR EQUITY SECURI TI ES | SSUED BY A FOREI GN STATE, ADOPTED BY A
VOTE OF THE PARTIES TO, OR THE RECORD OR BENEFI Cl AL HOLDERS OF THE OBLI -
GATI ON | N CONNECTI ON W TH A TRANSACTION WTH THE FOREIGN STATE AS A
RESULT OF VWHI CH THE HOLDERS VOTI NG I N FAVOR OF SUCH AMENDMENT W LL NO
LONGER BE HOLDERS, AND WHI CH PURPORTS TO REVCOKE, AMEND, CHANGE OR ELI M -
NATE A PROVI SION WHI CH RELATES IN ANY WAY TO A HOLDER S ENFORCEMENT
RI GHTS UNDER SUCH OBLI GATI ON, | NCLUDI NG BUT NOT LI M TED TO AN AVENDVENT
THAT RELATES TO A PROVI SI ON WHEREBY THE FOREI GN STATE:

(1) WAIVES THE | MUNI TY OF SUCH FOREI GN STATE W TH RESPECT TO ACTI ONS
OR PROCEEDI NGS, | NCLUDI NG ACTI ONS OR PROCEEDI NGS TO ENFORCE ANY FI NAL
JUDGVENT ENTERED AGAI NST SUCH FOREI GN STATE, BROUGHT BY ANY HOLDER BASED
UPON OR W TH RESPECT TO SUCH OBLI GATI ON; OR

(11) DESI GNATES THE COURTS OR JURI SDI CTI ON TO WHI CH THE FOREI GN STATE
WLL SUBMT FOR PURPOSES OF SUT, OR FOR ACTIONS OR PROCEEDI NGS TO
ENFORCE ANY FI NAL JUDGMENT; OR

(1'1'l) DESI GNATES THE CHO CE OF LAW SET FORTH I N ANY SUCH CONTRACT FOR
PURPOSES OF DETERM NI NG THE RI GHTS AND DUTI ES OF THE PARTIES TO ANY SUCH
CONTRACT; OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(1'V)  ELI M NATES ANY OBLIGATION OF THE FORElI GN STATE TO APPO NT AND
MAI NTAI N AN AGENT FOR SERVI CE OF PROCESS IN THE JURISDICTION TO WH CH
THE FOREIGN STATE HAS SUBM TTED OR IN VHICH I T IS SUBJECT TO JURI SDI C-
TION, OR

(V) COW TS NOT TO CREATE OR PERM T TO SUBSI ST ANY LI EN, PLEDGE, MORT-
GAGE, SECURITY | NTEREST, DEED OF TRUST, CHARGE OR OTHER ENCUMBRANCE OR
PREFERENTI AL ARRANGEMENT WWH CH HAS THE PRACTI CAL EFFECT OF CONSTI TUTI NG
A SECURI TY | NTEREST; OR

(M) COW TS THAT I TS DUTY TO MAKE PAYMENT W LL RANK, AND PAYMENT W LL
BE MADE, PARI PASSU, OR AT LEAST EQUALLY, W TH ANY OTHER PRESENT OR
FUTURE PAYMENT OBLI GATI ON, SHALL BE VO D AS AGAI NST PUBLIC PCOLICY AND
UNENFORCEABLE AGAI NST ANY HOLDER THAT HAS NOT AFFI RVATI VELY AGREED TO
SUCH AMENDMENT, REGARDLESS OF THE PERCENTAGE OF HOLDERS OF SUCH OBLI -
GATI ON VOTI NG FOR SUCH AMENDMENT.

(B) ANY PROVISION OF A CONTRACT TO WHI CH A FOREI GN STATE | S A PARTY,
I NCLUDI NG A CONTRACT GOVERNI NG THE OBLI GATIONS OF SUCH FOREI GN STATE,
VWH CH RELATES I N ANY WAY TO A HOLDER S ENFORCEMENT RI GHTS UNDER ANY SUCH
OBLI GATI ONS, | NCLUDI NG BUT NOT LIM TED TO THOSE SET FORTH I N SUBDI VI SI ON
(A) OF TH'S SECTION, SHALL SURVI VE THE ENTRY OF FI NAL JUDGVENT ON BEHALF
OF ANY HOLDER AGAINST ANY SUCH FORElI GN STATE AND SHALL NOT BE MERGED
I NTO ANY SUCH FI NAL JUDGVENT.

(© THE FOLLOWNG TERMS AS USED IN TH'S SECTION, SHALL HAVE THE
FOLLON NG MEANING UNLESS A DI FFERENT MEANI NG CLEARLY APPEARS FROM THE
CONTEXT:

(1) "AGENCY OR | NSTRUMENTALI TY OF A FOREI GN STATE" SHALL MEAN ANY
ENTI TY:

(A) WHICH I S A SEPARATE LEGAL PERSON, CORPORATE OR OTHERW SE; AND

(B) WHICH IS AN ORGAN OF A FOREI GN STATE OR A PROVI NCE, OR ANY PCLI -
TI CAL SUBDI VI SI ON THEREOF;, OR A MAJORITY OF WVHOSE SHARES OR ANY OTHER
OMERSH P |INTEREST |S OMED BY A FOREI GN STATE OR A PROVI NCE, OR ANY
PCLI TI CAL SUBDI VI SI ON THERECF;, AND

(O WHCHIS NEITHER A CI TIZEN OF A STATE OF THE UN TED STATES, NOR
CREATED UNDER THE LAWS OF ANY THI RD COUNTRY.

(1) "FI'NAL JUDGVENT" SHALL MEAN ANY JUDGMENT THAT IS NO LONGER ELI G -
BLE TO BE APPEALED TO ANY COURT.

(1'11) "FOREIGN STATE" | NCLUDES A PROVI NCE OR PCLI TI CAL SUBDI VI SI ON OF
A FOREI GN STATE.

(1'V) "DEBT EVADI NG FOREI GN STATE" SHALL MEAN:

(A) ANY FORElI GN STATE THAT:

(1) HAS ONE OR MORE FI NAL JUDGVENTS ENTERED AGAI NST I T BY ANY STATE OR
FEDERAL COURT LOCATED IN TH'S STATE, |NCLUDI NG ANY FINAL JUDGVENT
ORI G NALLY | SSUED IN A FOREI GN COURT THAT IS FILED OR REA STERED IN THI S
STATE, IN THE COVBI NED AMOUNT OF VWH CH JUDGVENTS EXCEEDS ONE M LLI ON
DCOLLARS;

(I'l) FAILS TO SATI SFY I N FULL ANY SUCH JUDGVENT FOR A PERIOD OF MORE
THAN TWO YEARS AFTER THE JUDGVENT BECOMES A FI NAL JUDGVENT, REGARDLESS
OF WHETHER SUCH JUDGVENT BECAME A FI NAL JUDGVENT BEFORE THE DATE OF THE
EFFECTI VE DATE OF TH' S SUBDI VI SI ON, AND

(I''1) I'S NOT A FOREI GN STATE ELI G BLE FOR:

1. FI NANCI NG THROUGH THE | NTERNATI ONAL DEVELOPMENT ASSCCI ATI ON, UNLESS
SUCH STATE 1S ELIGBLE FOR FI NANCI NG FROM THE | NTERNATI ONAL BANK FOR
RECONSTRUCTI ON AND DEVELOPMENT; OR

2. DEBT RELIEF UNDER THE ENHANCED H PC INTIATIVE, AS DEFINED IN
SECTI ON 1625(E)(3) OF THE UNI TED STATES | NTERNATI ONAL FI NANCI AL | NSTI -
TUTI ONS ACT, OR DEBT RELI EF UNDER THE MJLTI LATERAL DEBT RELIEF |INTI-
ATI VE OF THE | NTERNATI ONAL MONETARY FUND; AND
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(B) A PROVINCE OR POLI TI CAL SUBDI VI SI ON OF A FOREI GN STATE REFERRED TO
I N SUBPARAGRAPH (A) OF THI S PARAGRAPH.

(V) "STATE-OMED CORPORATI ON OF A DEBT EVADI NG FOREI GN STATE" SHALL
MEAN ANY CORPORATI ON OR ENTI TY, OTHER THAN A NATURAL PERSON:

(A) THAT IS AN AGENCY OR | NSTRUMVENTALI TY OF A FOREI GN STATE THAT IS A
DEBT EVADI NG FOREI GN STATE; OR

(B) THAT A MAJORITY OF THE SHARES OR OTHER OANERSHI P | NTEREST OF WHI CH
IS HELD, EI THER DI RECTLY OR | NDI RECTLY, BY A DEBT EVADI NG FORElI GN STATE
OR BY AN AGENCY OR | NSTRUMENTALI TY OF A FOREI GN STATE THAT IS A DEBT
EVADI NG FORElI GN STATE.

S 2. This act shall take effect imediately.



