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STATE OF NEW YORK

10588
| N ASSEMBL Y
April 8, 2010

Introduced by M of A  TED SCO BARRA, BURLING CROUCH, RABBITT --
Mul ti-Sponsored by -- M of A ALFANO, AMEDORE, BACALLES, BARCLAY,
BUTLER, CALHOUN, CONTE, FINCH, FITZPATRI CK, G GI1 O HAYES, JORDAN,
KOLB, McDONOUGH, J. M LLER, OQAKS, O MARA, QUINN, RAIA REILICH  SALA-
DI NO SAYWARD, SCOZZAFAVA, THH ELE, TOANSEND -- read once and referred
to the Comm ttee on Codes

AN ACT to anend the social services law, in relation to requiring
enpl oyers and i nformati on technol ogy enpl oyees to report child pornog-
raphy to the state police

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The social services law is anmended by adding a new section
413-a to read as foll ows:

S 413-A.  REPORTI NG OF CHI LD PORNOGRAPHY BY EMPLOYERS AND | NFORMATI ON
TECHNOLOGY EMPLOYEES TO THE STATE POLICE. 1. REPORTI NG NOTW THSTANDI NG
ANY OTHER PROVI SI ON OF LAW ANY EMPLOYER, ANY COVWPUTER ENG NEER, COWPUT-
ER TECHNI Cl AN, MANAGEMENT | NFORMATI ON ENG NEER OR MANAGEMENT | NFORVATI ON
TECHNI CI AN WHO HAS KNOWLEDGE OF, OR OBSERVES, WTHIN THE SCOPE OF H'S OR
HER PROFESSI ONAL CAPACITY OR EMPLOYMENT, ANY COWUTER | MAGE WH CH
DEPICTS A CH LD WHOM THE EMPLOYER, ENG NEER OR TECHNI Cl AN KNOAS OR
REASONABLY SHOULD KNOW TO BE UNDER THE AGE OF SEVENTEEN, WHERE SUCH
CH LD IS:

(A) ACTUALLY, OR BY SI MJLATI ON, ENGAGED I N ANY ACT OF SEXUAL | NTER-
COURSE W TH ANY PERSON OR ANI MAL;

(B) ACTUALLY, OR BY SI MULATI ON, ENGAGED I N ANY ACT OF SEXUAL CONTACT
I N\VOLVING THE MOUTH, ANUS OR SEXUAL ORGANS OF THE CHI LD AND THE MOUTH,
ANUS OR SEXUAL ORGANS OF ANOTHER PERSON OR ANI MAL;

(C) ACTUALLY, OR BY SI MULATI ON, ENGAGED I N ANY ACT OF MASTURBATI ON;

(D) ACTUALLY, OR BY SI MULATI ON, PORTRAYED AS BEI NG THE OBJECT OF, OR
OTHERW SE ENGAGED |IN ANY ACT OF LEWD FONDLI NG, TOUCHI NG OR CARESSI NG,
| N\VOLVI NG ANOTHER PERSON OR ANI MAL;

(E) ACTUALLY, OR BY SI MULATI ON, ENGAGED IN ANY ACT OF EXCRETION OR
URI NATI ON W THI N A SEXUAL CONTEXT; OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(F) ACTUALLY, OR BY SIMJLATION, PORTRAYED OR DEPICTED AS BOUND,
FETTERED, OR SUBJECT TO SADI STI C, MASOCHI STI C OR SADOVASOCHI STI C  ABUSE
I N ANY SEXUAL CONTACT;

SHALL REPORT SUCH | NSTANCES TO THE STATE PCLI CE | MVEDI ATELY OR WTHI N
TWENTY- FOUR HOURS OF DI SCOVERY.

2. FAILURE TO REPORT. W LLFUL FAI LURE TO REPORT SHALL BE PUNI SHABLE BY
A CLASS A M SDEMEANCR.

3. FALSELY REPORTI NG. ANY EMPLOYER, COWPUTER ENG NEER, COWPUTER TECH
NI Cl AN, MANAGEMENT | NFORVATI ON ENG NEER OR MANAGEMENT | NFORVATI ON TECH-
NI Cl AN WHO FALSELY REPORTS A CASE OF CHI LD PORNOGRAPHY SHALL BE SUBJECT
TO THE PENALTI ES CONTAI NED UNDER SECTI ON 240. 50 OF THE PENAL LAW

4. | MVUNITY FROM LI ABI LI TY. ANY EMPLOYER, COVWPUTER ENG NEER, COMPUTER
TECHNI CI AN, MANAGEMENT | NFORVATI ON ENG NEER  OR MANAGEMENT | NFORVATI ON
TECHNI Cl AN PARTI Cl PATI NG | N GOCD FAI TH, PURSUANT TO THI S SECTI ON, SHALL
HAVE | MVUNI TY FROM ANY LI ABILITY, CVIL OR CRIM NAL, THAT M GHT OTHER-
WSE RESULT BY REASON OF SUCH ACTION. FOR THE PURPOSES OF ANY ClIVIL OR
CRI M NAL PROCEEDI NG THE GOOD FAI TH OF ANY PERSON REQUIRED TO REPORT
SUCH CASES SHALL BE PRESUMED, PROVIDED SUCH PERSON WAS ACTING I N
DI SCHARGE OF THEI R DUTI ES AND W THI N THE SCOPE OR THEI R EMPLOYMENT, AND
THAT SUCH LI ABILITY DD NOT RESULT FROM THE W LLFUL M SCONDUCT OR GROSS
NEGLI GENCE OF SUCH PERSON, OFFI CI AL OR I NSTI TUTI ON.

5. RETALI ATORY PERSONNEL ACTI ON BY EMPLOYERS, PROH BITIONS. (A) AN
EMPLOYER SHALL NOT TAKE RETALI ATORY PERSONNEL ACTI ON AGAI NST AN EMPLOY-
EE, WHO PURSUANT TO THI S SECTI ON, REPORTS | NSTANCES OF CHI LD PORNOGRAPHY
TO THE STATE POLI CE.

(B) (1) AN EMPLOYEE WHO HAS BEEN THE SUBJECT OF A RETALI ATORY PERSONNEL
ACTION I N VIOLATION OF THI'S SUBDI VI SI ON MAY | NSTI TUTE A CVIL ACTION [N
A COURT OF COVPETENT JURI SDI CTI ON FOR RELI EF AS SET FORTH | N PARAGRAPH
(© OF THI'S SUBDI VISION WTH N ONE YEAR AFTER THE ALLEGED RETALI ATORY
PERSONNEL ACTI ON WAS TAKEN.

(1) ANY ACTI ON AUTHORI ZED BY THI'S SUBDI VI SI ON MAY BE BROUGHT I N THE
COUNTY I N WH CH THE ALLEGED RETALI ATORY PERSONNEL ACTI ON OCCURRED, |IN
THE COUNTY | N VWH CH THE COVPLAI NANT RESI DES, OR IN THE COUNTY I N WH CH
THE EMPLOYER HAS | TS PRI NCI PAL PLACE OF BUSI NESS.

(I'11) I'T SHALL BE A DEFENSE TO ANY ACTION BROUGHT PURSUANT TO TH'S
SUBDI VI SI ON  THAT THE PERSONNEL ACTI ON WAS PREDI CATED UPON GROUNDS OTHER
THAN THE EMPLOYEE' S EXERCI SE OF ANY RI GHTS PROTECTED BY TH S SuUBD VI -
SI ON.

(© IN ANY ACTI ON BROUGHT PURSUANT TO PARAGRAPH (B) OF THI S SUBDI VI -
SION, THE COURT MAY ORDER RELI EF AS FOLLOWG:

(1) AN I NJUNCTI ON TO RESTRAI N CONTI NUED VI OLATI ON OF THI' S SECTI ON,

(1'l) THE RElI NSTATEMENT OF THE EMPLOYEE TO THE SAME POSITION HELD
BEFORE THE RETALI ATORY PERSONNEL ACTI ON, OR TO AN EQUI VALENT POCSI Tl ON,

(1'1'l') THE REI NSTATEMENT OF FULL FRI NGE BENEFI TS AND SENI ORI TY RI GHTS;

(1'V) THE COVPENSATI ON FOR LOST WAGES, BENEFI TS AND OTHER REMUNERATI ON;
AND

THE PAYMENT BY THE EMPLOYER OF REASONABLE COSTS, DI SBURSEMENTS,
AND ATTORNEY' S FEES.

(D) A COURT, INITS DI SCRETI ON, MAY ALSO ORDER THAT REASONABLE ATTOR-
NEYS FEES AND COURT COSTS AND DI SBURSEMENTS BE AWARDED TO AN EMPLOYER
| F THE COURT DETERM NES THAT AN ACTI ON BROUGHT BY AN EMPLOYEE UNDER THI S
SUBDI VI SI ON WAS W THOUT BASI S | N LAWOR I N FACT.

(E) NOTHHNG IN THIS SUBDIVISION SHALL BE DEEMED TO DIMNSH THE
RI GATS, PRIVILEGES, OR REMEDI ES OF ANY EMPLOYEE UNDER ANY OTHER LAW OR
REGULATI ON OR UNDER ANY COLLECTI VE BARGAI NI NG AGREEMENT OR EMPLOYMENT
CONTRACT; EXCEPT THAT THE I NSTI TUTI ON OF AN ACTI ON | N ACCORDANCE W TH
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THI'S SUBDI VI SI ON SHALL BE DEEMED A WAIVER OF THE RIGHTS AND REMEDI ES
AVAI LABLE UNDER ANY OTHER CONTRACT, COLLECTI VE BARGAI NI NG AGREEMENT,
LAW RULE OR REGULATI ON OR UNDER THE COWMON LAW

6. DEFINITIONS. FOR PURPOSES OF THI'S SECTION, UNLESS THE CONTEXT
SPECI FI CALLY | NDI CATES OTHERW SE:

(A) "EMPLOYEE" MEANS AN | NDI VI DUAL WHO PERFORMS SERVI CES FOR AND UNDER
THE CONTROL AND DI RECTI ON OF AN EMPLOYER FOR WAGES OR OTHER REMUNERA-
TI ON.

(B) "EMPLOYER' MEANS ANY PERSON, FIRM  PARTNERSHI P, | NSTI TUTI ON,
CORPORATI ON, OR ASSOCI ATI ON THAT EMPLOYS ONE OR MORE EMPLOYEES.

(O "RETALI ATORY PERSONNEL ACTI ON' MEANS THE DI SCHARGE, SUSPENSI ON OR
DEMOTION OF AN EMPLOYEE, OR OTHER ADVERSE EMPLOYMENT ACTI ON TAKEN
AGAI NST AN EMPLOYEE I N THE TERVS AND CONDI TI ONS OF EMPLOYMENT.

S 2. This act shall take effect on the ninetieth day after it shall
have becone a | aw



