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STATE OF NEW YORK

10421
I N ASSEMBLY
March 25, 2010

Introduced by M of A GUNTHER -- read once and referred to the Comit -
tee on Mental Health

AN ACT to anend the nental hygiene law and the <correction law, in
relation to enhancing the assisted outpatient treatnent program and
to anend chapter 408 of the |aws of 1999 constituting Kendra's Law, in
relation to the effective date thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings. In 1999, the |egislature enacted
"Kendra's Law," establishing a statewi de court-ordered assisted outpa-
tient treatnment (AOT) program to inprove outcones for persons wth
severe nmental illness who, in view of their treatnment history and pres-
ent circunstances, are likely to have difficulty living safely in the
community. At the approach of the law s original 2005 expiration date,
the |l egislature took note of Ofice of Mental Health (OM3 data indicat-
ing that Kendra's Law had inpressively served its targeted popul ati on,
i ncl udi ng docunented declines in rates of honel essness, hospitalization,
viol ence, arrest and incarceration, and docunmented increases in treat-
ment conpliance. However, at the tinme questions and concerns about the
program remai ned unanswer ed. Rat her than nmake the | aw pernmanent in 2005,
the legislature opted to extend Kendra's Law for an additional five
years w th a mandate that OVH contract with an external research organ-
i zation to evaluate the program

On June 30, 2009, a team of independent researchers released the
report of their 1long-termstudy of AOT throughout New York state. The
| egi slature finds that this report confirms the earlier QOwH data on
vastly inproved outcones, including |ess frequent psychiatric hospitali-
zations, shorter length of hospitalizations, and reduction in the |ike-
i hood of arrest. We find it further establishes, inter alia, that AOT
recipients are far nore likely than other patients to consistently
recei ve psychotropic nmedications appropriate to their psychiatric condi-
tion; that AOT does not cause recipients to perceive stigm or coercion;
that those who receive AOT for periods of at |east one year are nore
likely than those who receive AOT for shorter periods to sustain gains
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after leaving the program that the | aw has been applied in a non-dis-
crimnatory manner; and that the court order itself, in addition to high
qual ity services, is a significant factor in the program s success.

Based on these enpirical findings, the legislature finds that the
concerns which led it to extend the expiration of Kendra's Law in 2005
have been addressed. Kendra'a Law shoul d be made a pernmanent fixture of
New York's nental health care system

Finally, the legislature finds that the June 30, 2009 study findings,
as well as the experience of thousands of patients, treatnent providers
and famlies who have utilized Kendra's Law since 1999, point to severa
areas where the | aw should be inproved to pronote snoother functioning
of the AOT program and easier access to those who stand to benefit from
it. The amendnents included in this act are intended to reflect these
findi ngs and maxi m ze the unique potential of this legislation to sinul-
taneously serve the goals of conpassionate care, fiscal responsibility,
and public safety.

S 2. Subdivision (f) of section 7.17 of the nental hygiene Ilaw, as
added by chapter 408 of the |laws of 1999, paragraph 2 as anended by
chapter 158 of the laws of 2005, is amended to read as foll ows:

(f) (1) The comm ssioner shall appoint program coordinators of
assisted outpatient treatnent, who shall be responsible for the over-
sight and nonitoring of assisted outpatient treatnent prograns estab-
lished pursuant to section 9.60 of this [chapter] TITLE. Directors of
community services of |ocal governnental units shall work in conjunction
wi th such program coordinators to coordinate the inplenentation of
assi sted outpatient treatnent prograns.

(2) The oversight and nonitoring role of the program coordi nator [of
the assisted outpatient treatnment program shall include [each of the
fol |l owi ng] ENSURI NG THAT:

(i) [that] each assisted outpatient receives the treatnent provided
for in the court order issued pursuant to section 9.60 of this [chapter]
TI TLE;

(ii) [that] existing services located in the assisted outpatient's
community are utilized whenever practicable;

(ii1) [that] a case nanager or assertive comunity treatnment teamis
desi gnated for each assisted outpatient;

(iv) [that] a nechanismexists for such case nmanager, or assertive
community treatnent team to regularly report the assisted outpatient's
conpliance, or lack of conpliance with treatnent, to the director of the
assi sted outpatient treatnent program

(v) [that] directors of community services establish procedures which
provide that reports of persons who may be in need of assisted outpa-
tient treatnent are appropriately investigated in a tinely manner; [and]

(vi) [that] assisted outpatient treatnment services are delivered in a
tinmely manner[.];

(M 1) PRIOR TO THE EXPI RATI ON OF ASSI STED OUTPATI ENT TREATMENT ORDERS
THE CLIN CAL NEEDS OF ASSI STED OQUTPATI ENTS ARE ADEQUATELY REVI EVED | N
DETERM NI NG THE NEED TO PETITION FOR CONTINUED ASSI STED OUTPATI ENT
TREATMENT PURSUANT TO SUBDI VI SION (K) OF SECTION 9.60 OF THI'S TI TLE; AND

(MI'1) THE OFFICE FULFILLS ITS DUTI ES PURSUANT TO SUBDI VI SION (R) OF
SECTION 9.60 OF THI'S TI TLE TO MEET LOCAL NEEDS FOR TRAINING OF JUDGES
AND COURT PERSONNEL.

(3) The comm ssioner shall devel op standards designed to ensure that
case nanagers or assertive conmunity treatnent teans have appropriate
training and have clinically manageabl e casel oads desi gned to provide
effective case nmnagenent or other care coordination services for
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persons subject to [a court order under] ASSI STED OUTPATI ENT TREATMENT
PURSUANT TO section 9.60 of this [chapter] TITLE.

(4) Upon review or receiving notice that ASSI STED OUTPATI ENT TREATMENT
services are not being delivered in a tinmely nmanner, the program coordi -
nator shall require the director of [such] THE assisted outpatient
treatment programto i mredi ately comrence corrective action and inform
t he program coordi nator of such corrective action. Failure of a director
to take <corrective action shall be reported by the program coordi nator
to the comm ssioner [of nental health], as well as to the court which
ordered the assisted outpatient treatnent.

S 3. Subdivision (b) of section 9.47 of the nmental hygiene | aw, as
anended by chapter 158 of the laws of 2005, is anmended to read as
fol | ows:

(b) Al directors of comrunity services shall be responsible for

(1) receiving reports of persons who nmay be in need of assisted out pa-
tient treatnment PURSUANT TO SECTION 9.60 OF THI S ARTI CLE, | NCLUDI NG BUT
NOT LI M TED TO REPORTS RECEI VED FROM FAM LY AND COVMUNI TY MEMBERS AND
VRl TTEN REPORTS RECElI VED FROM HOSPI TAL DI RECTORS PURSUANT TO SUBDI VI SI ON
(O OF SECTION 29.15 OF THI' S CHAPTER AND SUBDI VI SI ON TWD OF SECTI ON FOUR
HUNDRED FOUR OF THE CORRECTI ON LAW and documenting the recei pt date of
such reports;

(2) conducting tinmely investigations of [such] reports RECElI VED PURSU-
ANT TO PARAGRAPH ONE OF THI'S SUBDI VI SION and providing witten notice
upon the conpletion of investigations to reporting persons and program
coordi nators, appointed by the comm ssioner [of nmental health] pursuant
to subdivision (f) of section 7.17 of this title, and docunenting the
initiation and conpletion dates of such investigations and the disposi-
tions;

(3) filing [of] petitions for assisted outpatient treatnent pursuant
to paragraph (vii) of subdivision (e) of section 9.60 of this article,
and docunenting the petition filing [date] DATES and the [date] DATES of
[the] court [order] ORDERS

(4) coordinating the tinmely delivery of court ordered services with
program coordi nators and docunenting the [date] DATES assisted outpa-
tients begin to receive [the] COURT ORDERED services [nmandated in the
court order]; and

(5) reporting on a quarterly basis to program coordinators the infor-
mation col |l ected pursuant to this subdivision.

S 4. Section 9.48 of the nental hygiene | aw, as added by chapter 408
of the laws of 1999, is anended to read as foll ows:

S 9.48 Duties of directors of assisted outpatient treatnent prograns.

(a)(1) [Directors] THE DI RECTOR of AN assisted outpatient treatnent
[ prograns] PROGRAM est abli shed pursuant to section 9.60 of this article
shall provide a witten report to the APPROPRI ATE program [ coor di nat or s]
COORDI NATOR, appoi nted by the comm ssioner [of nental health] pursuant
to subdivision (f) of section 7.17 of this [chapter] TITLE, within three
days of the issuance of a court order FOR ASSI STED OUTPATI ENT TREATMENT.
The report shall denonstrate that mechanisns are in place to ensure the
delivery of services and nedications as required by the court order and
shall include, but not be limted to [the follow ng]:

(i) a copy of the court order;

(ii) a copy of the witten treatnent plan;

(ii1) the identity of the case nanager or assertive comunity treat-
ment team including the nane and contact data of the organizati on which
the case manager or assertive community treatnment team nenber repres-
ents;
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(iv) the [identity] IDENTITIES of providers of services; and

(v) the date on which services have conmenced or will comrence.
(2) The [directors] DIRECTOR of AN assisted outpatient treatnent
[ prograns] PROGRAM shall ensure the tinely delivery of services

[described in paragraph one of subdivision (a) of section 9.60 of this
article] pursuant to any court order [issued under such section. D rec-
tors of assisted outpatient treatnent prograns shall immediately
commence corrective action upon] FOR ASSI STED OUTPATI ENT TREATMENT. UPON
recei ving notice from THE program [coordi nators,] COORDI NATOR that SUCH
services are not being provided in a tinmely manner[. Such directors
shall infornj, SUCH DI RECTOR SHALL | MVEDI ATELY COMMVENCE CORRECTI VE
ACTION AND REPCORT SUCH ACTION TO the program coordinator [of such
corrective action].

(b) [Directors] THE DI RECTOR of AN assisted outpatient treatnent
[ prograns] PROGRAM shall submit quarterly reports to the APPROPRI ATE
program [ coordi nat ors] COORDI NATOR regarding the assisted outpatient
treatment program [operated or adm nistered by such director. The
report]. SUCH REPORTS shall include [the follow ng information]:

(i) the names of individuals served by the program

(ii) the percentage of petitions for assisted outpatient treatnent
that [are] HAVE BEEN granted by the court;

(ii1) any change in status of assisted outpatients, including but not
limted to the nunber of individuals who have failed to conply wth
court ordered assisted outpatient treatnent;

(iv) a description of nmaterial changes in witten treatnent plans of
assi sted outpatients;

(v) any change in case managers;

(vi) a description of the categories of services which have been
ordered by the court;

(vii) living arrangenents of individuals served by the program i ncl ud-
ing the nunber, if any, who are honel ess;

(viii) AN ACCOUNT OF ANY COURT ORDER EXPI RATI ON, | NCLUDI NG BUT NOT
LIM TED TO THE DI RECTOR' S DETERM NATI ON AS TO WHETHER TO PETITION FOR
CONTI NUED ASSI STED CQOUTPATI ENT TREATMENT, THE BASI S FOR SUCH DETERM -
NATI ON, AND THE DI SPCSI TI ON OF ANY SUCH PETI TI ON;

(I X) any other information as required by the comm ssioner [of nental
heal t h]; and

[(ix)] (X) any recommendations to inprove the programlocally or
st at ew de.

S 5. Section 9.60 of the nental hygiene |aw, as anended by chapter 158
of the laws of 2005, paragraph 5 of subdivision (c) as anended by chap-
ter 137 of the laws of 2005, is anended to read as foll ows:

S 9.60 Assisted outpatient treatnent.

(a) Definitions. For purposes of this section[, the follow ng defi-
nitions shall apply]:

(1) "assisted outpatient treatnment” shall nean categories of outpa-
tient services which have been ordered by the court pursuant to this
section. Such treatnent shall include case nmanagenent services or
assertive comunity treatnent team services to provide care coordi-
nation, and may also include [any of the following categories of
services]: nedication; MEDICATION OR SYMPTOM MANAGEMENT TRAI NI NG OR
EDUCATI ON; periodic blood tests or urinalysis to determne conpliance
wi th prescribed nedications; individual or group therapy; day or partia
day programm ng activities; educational and vocational training or
activities; APPO NTMENT OF A REPRESENTATIVE PAYEE OR OTHER FI NANCI AL
MANAGEMENT SERVI CES; al cohol or substance abuse treatnent and counseling
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and periodic OR RANDOM tests for the presence of alcohol or illega
drugs for persons with a history of al cohol or substance abuse; super-
vision of living arrangenents; and any other services within a |ocal or
unified services plan developed pursuant to article forty-one of this
chapter, CLINICAL OR NON-CLINICAL, ©prescribed to treat the person's
mental illness and to assist the person in living and functioning in the
community, or to attenpt to prevent a relapse or deterioration that nay
reasonably be predicted to result in suicide or the need for hospitali-
zat i on.

(2) "director" shall mnmean the director of conmunity services of a
| ocal governnmental unit, or the director of a hospital |icensed or oper-
ated by the office of nmental health which operates, directs and super-
Vi ses an assisted outpatient treatnent program

(3) "director of conmunity services" and "local governnental unit"
shall have the sane nmeanings as provided in article forty-one of this
chapter.

(4) "assisted outpatient treatnent progrant shall nmean a systemto
arrange for and coordinate the provision of assisted outpatient treat-
ment, to nonitor AND ENSURE treatnent conpliance by assisted outpa-
tients, AND to evaluate AND ADDRESS the <condition [or] AND needs of
assisted outpatients[, to take appropriate steps to address the needs of
such individuals, and to ensure conpliance with court orders].

(5) "assisted outpatient” shall nmean the person under a court order to
recei ve assisted outpatient treatnent.

(6) "subject of the petition" or "subject" shall nean the person who
is alleged in a petition, filed pursuant to the provisions of this
section, to neet the criteria for assisted outpatient treatnent.

(7) "correctional facility" and "local correctional facility" shal
have the sane neani ngs as provided in section two of the correction | aw

(8) "health care proxy" and "health care agent"” shall have the sane
nmeani ngs as provided in article twenty-nine-C of the public health | aw

(9) "program coordinator” shall mean an individual appointed by the
comm ssioner [of nmental health], pursuant to subdivision (f) of section
7.17 of this [chapter] TITLE, who is responsible for the oversight and
nonitoring of assisted outpatient treatnent prograns.

(b) Programs. The director of comunity services of each | ocal govern-
mental unit shall operate, direct and supervise an assisted outpatient
treatment program The director of a hospital |icensed or operated by
the office of nental health my operate, direct and supervise an
assisted outpatient treatment program upon approval by the comm ssion-
er. Directors of community services shall be permtted to satisfy the
provisions of this subdivision through the operation of joint assisted
out patient treatnent prograns. Nothing in this subdivision shall be
interpreted to preclude the conbination or coordination of efforts
bet ween and anong | ocal governmental units and hospitals in providing
and coordi nati ng assi sted outpatient treatnent.

(c) Criteria. A person may be ordered to receive assisted outpatient
treatment if the court finds that such person:

(1) is eighteen years of age or older; and

(2) is suffering froma nental illness; and

(3) is unlikely to survive safely in the conmunity wthout super-
vi sion, based on a clinical determnation; and

(4) has a history of Ilack of conpliance with treatnent for nental
i1l ness that has:

(i) [prior to the filing of the petition,] at least twice wthin the
[last] thirty-six nonths PRIOR TO THE FILING OF THE PETI TI ON, been a
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significant factor in necessitating hospitalization in a hospital, or
receipt of services in a forensic or other nental health unit of a
correctional facility or a local correctional facility[, not including
any current period, or period ending within the |ast six nonths, during
whi ch the person was or is hospitalized or incarcerated]; PROVIDED THAT
SUCH THI RTY-SI X MONTH PERI OD SHALL BE EXTENDED BY THE CUMULATI VE LENGTH
OF ANY HOSPI TALI ZATI ONS OR | NCARCERATI ONS OF THE PERSON OCCURRI NG W THI N
SUCH PERI OD; or

(ii) WTH N THE FORTY-El GHT MONTHS prior to the filing of the peti-
tion, resulted in one or nore acts of serious violent behavior toward
self or others or threats of, or attenpts at, serious physical harm to
self or others [within the |ast forty-eight nonths, not including any
current period, or period ending within the last six nonths, in which
the person was or is hospitalized or incarcerated]; PROVIDED THAT SUCH
FORTY- El GHT MONTH PERI OD SHALL BE EXTENDED BY THE CUMULATI VE LENGTH OF
ANY HOSPI TALI ZATIONS OR | NCARCERATI ONS OF THE PERSON OCCURRI NG W THI N
SUCH PERI OD; and

(5) is, as aresult of his or her nmental illness, unlikely to volun-
tarily participate in outpatient treatnent that would enable himor her
to live safely in the community; and

(6) in view of his or her treatnent history and [current] behavior, is
in need of assisted outpatient treatnent in order to prevent a relapse
or deterioration which would be likely to result in serious harmto the
person or others as defined in section 9.01 of this article; and

(7) is likely to benefit from assisted outpatient treatnent.

(d) Health care proxy. Nothing in this section shall preclude a person
with a health care proxy from being subject to a petition pursuant to
this chapter and consistent wth article twenty-nine-C of the public
heal th | aw.

(e) Petition to the court. (1) A petition for an order authorizing
assisted outpatient treatnent nmay be filed in the suprene or county
court in the county in which the subject of the petition is present or
reasonably believed to be present. Such petition may be initiated [only]
by [the foll ow ng persons]:

(1) any person eighteen years of age or older with whomthe subject of
the petition resides; or

(ii) the parent, spouse, sibling eighteen years of age or ol der, or
child eighteen years of age or older of the subject of the petition; or

(ii1) the director of a hospital in which the subject of the petition
is hospitalized; or

(iv) the director of any public or charitable organization, agency or
hone providing nmental health services to the subject of the petition or
in whose institution the subject of the petition resides; or

(v) a qualified psychiatrist who is either supervising the treatnent
of or treating the subject of the petition for a nental illness; or

(vi) a psychol ogist, licensed pursuant to article one hundred fifty-
three of the education Ilaw, or a social worker, |icensed pursuant to
article one hundred fifty-four of the education law, who is treating the
subject of the petition for a nental illness; or

(vii) the director of community services, or his or her designee, or
the social services official, as defined in the social services |aw, of
the city or county in which the subject of the petition is present or
reasonably believed to be present; or

(viii) a parole officer or probation officer assigned to supervise the
subj ect of the petition.

(2) The petition shall state:



Co~NOoOUIT~hWNE

A. 10421 7

(i) each of +the criteria for assisted outpatient treatnment as set
forth in subdivision (c) of this section;

(ii) facts which support the petitioner's belief that the subject of
the petition nmeets each criterion, provided that the hearing on the
petition need not be limted to the stated facts; and

(ii1) that the subject of the petition is present, or is reasonably
believed to be present, within the county where [such] THE petition is
filed.

(3) The petition shall be acconpanied by an affirmation or affidavit
of a physician, who shall not be the petitioner, stating THAT SUCH
PHYSICIAN |S WLLING AND ABLE TO TESTI FY AT THE HEARI NG ON THE PETI Tl ON
AND THAT either [that]:

(i) such physician has personally exam ned the subject of the petition
no nore than ten days prior to the submssion of the petition[,] AND
recommends assisted outpatient treatnment for the subject of the peti-
tion[, and is willing and able to testify at the hearing on the peti-
tion]; or

(ii) no nore than ten days prior to the filing of the petition, such
physi cian or his or her designee has nade appropriate attenpts but has
not been successful in eliciting the cooperation of the subject of the
petition to submt to an exam nation, such physician has reason to
suspect that the subject of the petition neets the criteria for assisted
outpatient treatnment, and such physician is willing and able to exam ne
the subject of the petition [and testify at the hearing on the petition]
PRI OR TO PROVI DI NG TESTI MONY

(4) In counties with a popul ation of Iess than seventy-five thousand,
the affirmation or affidavit required by paragraph three of this subdi-
vi sion may be made by a physician who is an enpl oyee of the office. The
office [is authorized to] SHALL nmake avail able, at no cost to the coun-
ty, a qualified physician for the purpose of making such affirnmation or
affidavit consistent with the provisions of such paragraph.

(f) Service. The petitioner shall cause witten notice of the petition
to be given to the subject of the petition and a copy thereof to be
given personally or by nail to the persons listed in section 9.29 of
this article, the nmental hygiene | egal service, the health care agent if
any such agent is known to the petitioner, the appropriate program coor-
di nator, and the appropriate director of comunity services, if such
director is not the petitioner.

(g) Right to counsel. The subject of the petition shall have the right
to be represented by the nental hygiene | egal service, or privately
fi nanced counsel, at all stages of a proceeding conmenced under this
secti on.

(h) Hearing. (1) Upon receipt of the petition, the court shall fix the
date for a hearing. Such date shall be no later than three days fromthe
date such petition is received by the court, excluding Saturdays,
Sundays and hol i days. Adjournnents shall be permtted only for good
cause shown. I n granting adjournnents, the court shall consider the need
for further exam nation by a physician or the potential need to provide
assi sted outpatient treatnent expeditiously. The court shall cause the
subject of the petition, any other person receiving notice pursuant to
subdi vision (f) of this section, the petitioner, the physician whose
affirmation or affidavit acconpanied the petition, and such other
persons as the court may determ ne to be advised of such date. Upon such
date, or upon such other date to which the proceeding may be adjourned,
the court shall hear testinmony and, if it be deenmed advi sable and the
subject of the petition is available, exam ne the subject of the peti-
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tion in or out of court. If the subject of the petition does not appear
at the hearing, and appropriate attenpts to elicit the attendance of the
subj ect have failed, the court may conduct the hearing in the subject's
absence. In such case, the court shall set forth the factual basis for
conducting the hearing wi thout the presence of the subject of the peti-
tion.

(2) [The court shall not order assisted outpatient treatnment unless an
exam ning] A physician[,] who [recormends assisted outpatient treatnent
and] has personally exam ned t he subj ect of the petition no nore than
ten days before the filing of the petition[, testifies in person] SHALL
TESTI FY at the hearing[. Such physician shal | state the facts and clin-
i cal determ nations which support the allegation that the subject of the
petition nmeets each of the criteria for assisted outpatient treatnent]
ON BEHALF OF THE PETI TI ONER; PROVI DED THAT THE PARTIES MAY STI PULATE
UPON MUTUAL CONSENT THAT SUCH PHYSI Cl AN NEED NOT TESTI FY.

(3) If the subject of the petition has refused to be exanm ned by a
physi cian, the court may request the subject to consent to an exam na-
tion by a physician appointed by the court. If the subject of the peti-
tion does not consent and the court finds reasonable cause to believe
that the allegations in the petition are true, the court nmay order peace
officers, acting pursuant to their special duties, or police officers
who are nenbers of an authorized police departnent or force, or of a
sheriff's departnent to take the subject of the petition into custody
and transport himor her to a hospital for exam nation by a physician.
I N CONSI DERI NG THE NEED FOR SUCH ORDER, THE COURT NEED NOT HOLD A HEAR-
I NG BUT MAY CHOOSE TO DO SO. Retention of the subject of the petition
under such order shall not exceed twenty-four hours. The exam nation of
the subject of the petition nay be perforned by the physician whose
affirmation or affidavit acconpanied the petition pursuant to paragraph
three of subdivision (e) of this section, if such physician is privi-
| eged by such hospital or otherw se aut hori zed by such hospital to do
so. |If such exam nation is performed by another physician, the exam ning
physi cian may consult with the physician whose affirmation or affidavit
acconpanied the petition as to whether the subject neets the criteria
for assisted outpatient treatnent.

(4) A physician who testifies pursuant to paragraph two of this subdi-
vision shall state: (i) the facts AND CLIN CAL DETERM NATIONS which
support the allegation that the subject neets each of the criteria for
assisted outpatient treatnent, (ii) that the treatnent is the |east
restrictive alternative, (iii) the recommended assisted outpatient
treatnment, and (iv) the rationale for the recommended assisted outpa-
tient treatnment. If the recommended assisted outpatient treatnent
i ncl udes nedi cation, such physician's testinmony shall describe the types
or classes of nmedication which should be authorized, shall describe the
beneficial and detrinental physical and nental effects of such nedica-
tion, and shall reconmend whet her such nedi cati on should be self-adm n-
i stered or adm ni stered by authorized personnel.

(5) The subject of the petition shall be afforded an opportunity to
present evidence, to call w tnesses on his or her behalf, and to cross-
exam ne adverse W tnesses.

(i) Witten treatnment plan. (1) The court shall not order assisted
out patient treatnent unless a physician appointed by the appropriate

director, in consultation with such director, devel ops and provides to
the court a proposed witten treatnment plan. The witten treatnment plan
shall include case managenent services or assertive comunity treatnment

team services to provide care coordination. The witten treatnment plan
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al so shall include all categories of services, as set forth in paragraph
one of subdivision (a) of this section, which such physician recommends
that the subject of the petition receive. Al service providers shall be
notified regarding their inclusion in the witten treatnent plan. If the
witten treatnment plan includes nedication, it shall state whether such
nmedi cati on should be self-admnistered or admnistered by authorized
personnel, and shall specify type and dosage range of nedi cation nost
likely to provide maxi num benefit for the subject. If the witten treat-
ment plan i ncludes al cohol or substance abuse counseling and treatnent,
such plan may include a provision requiring relevant testing for either
al cohol or illegal substances provided the physician's clinical basis
for recomending such plan provides sufficient facts for the court to
find (i) that such person has a history of alcohol or substance abuse
that is <clinically related to the nmental illness; and (ii) that such
testing is necessary to prevent a relapse or deterioration which would
be likely to result in serious harmto the person or others. If a direc-
tor is the petitioner, the witten treatnent plan shall be provided to
the court no later than the date of the hearing on the petition. If a
person other than a director is the petitioner, such plan shall be
provided to the court no later than the date set by the court pursuant
to paragraph three of subdivision (j) of this section.

(2) The physician appointed to develop the witten treatnent plan
shall provide [the follow ng persons with] an opportunity to actively
participate in the devel opnent of such plan TGO the subject of the peti-
tion; the treating physician, iif any; and upon the request of the
subject of the petition, an individual significant to the subject
including any relative, close friend or individual otherw se concerned
with the welfare of the subject. THE APPO NTED PHYSICIH AN SHALL MAKE
REASONABLE EFFORTS TO GATHER | NFORMATI ON VWHI CH MAY BE RELEVANT | N THE
DEVELOPMENT OF THE TREATMENT PLAN FROM THE SUBJECT OF THE PETITION S
FAMLY OR SIGNIFICANT OTHERS. |If the subject of the petition has
executed a health care proxy, the appointed physician shall consider any
directions included in such proxy in developing the witten treatnent
pl an.

(3) [The court shall not order assisted outpatient treatnment unless a]
A physician appearing on behalf of a director [testifies] SHALL TESTIFY
to explain the witten proposed treatnment plan; PROVIDED THAT THE
PARTI ES MAY STI PULATE UPON MUTUAL CONSENT THAT SUCH PHYSI Cl AN NEED NOT
TESTI FY. Such physician shall state the categories of assisted outpa-
tient treatnent recommended, the rationale for each such category, facts
which establish that such treatnent is the |east restrictive alterna-
tive, and, if the reconmended assisted outpatient treatnment plan
i ncludes nedication, such physician shall state the types or classes of
nmedi cati on recommended, the beneficial and detrinental physical and
mental effects of such nedication, and whet her such medi cation shoul d be
sel f-adm nistered or adm nistered by an authorized professional. If the
subject of the petition has executed a health care proxy, such physician
shal | state the consideration given to any directions included in such
proxy in developing the witten treatnment plan. If a director is the
petitioner, testinony pursuant to this paragraph shall be given at the
hearing on the petition. If a person other than a director is the peti-
tioner, such testinony shall be given on the date set by the court
pursuant to paragraph three of subdivision (j) of this section.

(j) Disposition. (1) If after hearing all relevant evidence, the court
does not find by clear and convincing evidence that the subject of the
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petition neets the criteria for assisted outpatient treatnent, the court
shall dismss the petition.

(2) |If after hearing all relevant evidence, the court finds by clear
and convincing evidence that the subject of the petition neets the
criteria for assisted outpatient treatnment, and there is no appropriate
and feasible less restrictive alternative, the court may order the
subject to receive assisted outpatient treatnment for an initial period
not to exceed [six nonths] ONE YEAR 1In fashioning the order, the court
shall specifically nake findings by clear and convinci ng evidence that
the proposed treatnment is the least restrictive treatnent appropriate
and feasible for the subject. The order shall state an assisted outpa-
tient treatnent plan, which shall include all <categories of assisted
outpatient treatnment, as set forth in paragraph one of subdivision (a)
of this section, which the assisted outpatient is to receive, but shal
not include any such category that has not been reconmended in [both]
the proposed witten treatnent plan and [the] IN ANY testinony provided
to the court pursuant to subdivision (i) of this section.

(3) If after hearing all relevant evidence presented by a petitioner
who is not a director, the court finds by clear and convincing evidence
that the subject of the petition neets the criteria for assisted out pa-
tient treatnent, and the court has yet to be provided with a witten
proposed treatnment plan and testinony pursuant to subdivision (i) of
this section, the court shall order the appropriate director to provide
the court wth such plan and testinony no later than the third day,
excl udi ng Saturdays, Sundays and holidays, imediately following the
date of such order; PROVI DED THAT THE PARTI ES MAY STI PULATE UPON MUTUAL
CONSENT THAT SUCH TESTI MONY NEED NOT BE PROVI DED. Upon receiving such
pl an and ANY REQUI RED testinony, the court may order assisted outpatient
treatment as provided in paragraph two of this subdivision.

(4 A court may order the patient to self-adm nister psychotropic
drugs or accept the administration of such drugs by authorized personnel
as part of an assisted outpatient treatnent program Such order nay
specify the type and dosage range of such psychotropi c drugs and such
order shall be effective for the duration of such assisted outpatient
treat nent.

(5) If the petitioner is the director of a hospital that operates an
assi sted outpatient treatnent program the court order shall direct the
hospital director to provide or arrange for all categories of assisted
outpatient treatnent for the assisted outpatient throughout the period
of the order. For all other persons, the order shall require the direc-
tor of comrunity services of the appropriate |ocal governnental unit to
provide or arrange for all categories of assisted outpatient treatnent
for the assisted outpatient throughout the period of the order. THE
ORDER SHALL STATE THAT |IF DURING THE PERI OD OF THE ORDER THE ASSI STED
OUTPATI ENT RELOCATES TO A LOCATION WTHI N THE STATE OF NEW YORK NOT
SERVED BY THE DI RECTOR WHO HAS BEEN DI RECTED TO PROVI DE OR ARRANGE FOR
THE ASSI STED OUTPATI ENT TREATMENT, SUCH OBLI GATI ON SHALL TRANSFER TO THE
DI RECTOR OF COVWUNI TY SERVI CES OF THE LOCAL GOVERNMENTAL UNIT TO WH CH
THE ASSI STED OUTPATI ENT HAS RELOCATED

(6) The director shall cause a copy of any court order issued pursuant
to this section to be served personally, or by nmail, facsimle or elec-
troni c means, upon the assisted outpatient, the nental hygiene |ega
service or anyone acting on the assisted outpatient's behalf, the
original petitioner, identified service providers, and all others enti-
tled to notice under subdivision (f) of this section.
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(k) Petition for [additional periods of] CONTINUED treatnent. (1)
W TH N THI RTY DAYS PRI OR TO THE EXPI RATI ON OF AN ORDER PURSUANT TO THI' S
SECTI ON, THE APPROPRI ATE DI RECTOR SHALL REVI EWVWHETHER THE ASSI STED
OUTPATI ENT CONTI NUES TO MEET THE CRI TERI A FOR ASSI STED OUTPATI ENT TREAT-
MENT. UPON DETERM NI NG THAT SUCH CRI TERI A CONTI NUE TO BE MET, HE OR SHE
SHALL PETI TI ON THE COURT TO ORDER CONTI NUED ASSI STED QOUTPATI ENT TREAT-
MENT PURSUANT TO PARAGRAPH TWO OF THI' S SUBDI VI SI ON. UPON DETERM NI NG
THAT ONE OR MORE OF SUCH CRI TERI A ARE NO LONGER MET, SUCH DI RECTOR SHALL
NOTI FY THE PROGRAM COORDI NATOR | N WRI TI NG THAT A PETI TI ON FOR CONTI NUED
ASS|I STED COUTPATI ENT TREATMENT | S NOT WARRANTED, STATI NG THE BASI S FOR
SUCH DETERM NATI ON.

(2) Wthin thirty days prior to the expiration of an order of assisted
outpatient treatnent, the appropriate director or the current petition-
er, if the «current petition was filed pursuant to subparagraph (i) or
(ii) of paragraph one of subdivision (e) of +this section, and the
current petitioner retains his or her original status pursuant to the
appl i cabl e subparagraph, nay petition the <court to order continued
assisted outpatient treatnent for a period not to exceed one year from
the expiration date of the current order. If the court's disposition of
such petition does not occur prior to the expiration date of the current
order, the current order shall remain in effect until such disposition.
The procedures for obtaining any order pursuant to this subdivision
shall be in accordance with the provisions of the foregoing subdivisions
of this section; provided that the time restrictions included in para-
graph four of subdivision (c) of this section shall not be applicable.
The notice provisions set forth in paragraph six of subdivision (j) of
this section shall be applicable. Any court order requiring periodic
blood tests or urinalysis for the presence of alcohol or illegal drugs
shall be subject to review after six nonths by the physician who devel -
oped the witten treatnment plan or another physician designated by the
di rector, and such physician shall be authorized to term nate such bl ood
tests or urinalysis without further action by the court.

(3) I'F NEl THER THE APPROPRI ATE DI RECTOR NOR THE CURRENT PETI Tl ONER
PETI TION FOR CONTINUED ASSI STED OUTPATI ENT TREATMENT PURSUANT TO THI S
PARAGRAPH AND THE ORDER OF THE COURT EXPI RES, ANY OTHER PERSON AUTHOR-
| ZED TO PETITION PURSUANT TO PARAGRAPH ONE OF SUBDI VISION (E) OF TH' S
SECTI ON MAY BRI NG A NEW PETI TI ON FOR ASSI STED OUTPATI ENT TREATMENT. | F
SUCH NEWPETITION IS FI LED LESS THAN SI XTY DAYS AFTER THE EXPI RATI ON OF
SUCH ORDER, THE TI ME RESTRI CTI ONS PROVI DED | N PARAGRAPH FOUR OF SUBDI VI -
SION (C) OF THI' S SECTI ON SHALL NOT BE APPLI CABLE TO THE NEW PETI TI ON.

(1) Petition for an order to stay, vacate or nodify. (1) In addition
to any other right or remedy available by aw with respect to the order
for assisted outpatient treatnment, the assisted outpatient, the nental
hygi ene |egal service, or anyone acting on the assisted outpatient's
behal f may petition the court on notice to the director, the origina
petitioner, and all others entitled to notice under subdivision (f) of
this section to stay, vacate or nodify the order.

(2) The appropriate director shall petition the court for approval
before instituting a proposed material change in the assisted outpatient
treatment plan, unless such change is authorized by the order of the
court. Such petition shall be filed on notice to all parties entitled to
noti ce under subdivision (f) of this section. Not later than five days
after receiving such petition, excluding Saturdays, Sundays and holi -
days, the court shall hold a hearing on the petition; provided that if
the assisted outpatient informs the court that he or she agrees to the
proposed naterial change, the court may approve such change wthout a
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hearing. Non-material changes nay be instituted by the director wthout
court approval. For the purposes of this paragraph, a material change is
an addition or deletion of a category of services to or from a current
assisted outpatient treatnent plan, or any deviation wthout the
assisted outpatient's consent fromthe terns of a current order relating
to the adm nistration of psychotropic drugs.

(m Appeals. Review of an order issued pursuant to this section shal
be had in Iike manner as specified in section 9.35 of this article;
PROVI DED THAT NOTI CE SHALL BE PROVI DED TO ALL PARTI ES ENTI TLED TO NOTI CE
UNDER SUBDI VI SION (F) OF THI S SECTI ON

(n) Failure to conply with assisted outpatient treatnment. \Were in the
clinical judgnment of a physician, (i) the assisted outpatient[,] has
failed or refused to conply with the assisted outpatient treatnment, (ii)
efforts [were] HAVE BEEN made to solicit conpliance, and (iii) [such]
THE assisted outpatient may be in need of involuntary admssion to a
hospital pursuant to section 9.27 of this article or imedi ate observa-
tion, care and treatnent pursuant to section 9.39 or 9.40 of this arti-
cle, such physician may request the director of conmunity services, the
director's designee, or any physician designated by the director of
community services pursuant to section 9.37 of this article, to direct
the renoval of [such] THE assisted outpatient to an appropriate hospital
for an exam nation to determne if [such person has a nental illness for
which] HE OR SHE IS IN NEED OF hospitalization [is necessary] pursuant
to section 9.27, 9.39 or 9.40 of this article[. Furthernore, if such
assi sted outpatient refuses to take nedications as required by the court
order, or he or she refuses to take, or fails a blood test, urinalysis,
or alcohol or drug test as required by the court order, such physician
may consi der such refusal or failure when determ ning whet her]; PROVI DED
THAT | F, AFTER EFFORTS TO SOLI CI T COWPLI ANCE, SUCH PHYSI Cl AN DETERM NES
THAT THE ASSISTED OQUTPATIENT'S FAILURE TO COWPLY W TH THE ASSI STED
OUTPATI ENT TREATMENT | NCLUDES A SUBSTANTI AL FAI LURE TO TAKE MEDI CATI ON,
SUBM T TO BLOOD TESTI NG OR URI NALYSI S, OR RECElI VE TREATMENT FOR ALCOHOL
OR SUBSTANCE ABUSE, SUCH PHYSICI AN SHALL PRESUME THAT the assisted
outpatient 1is in need of an exam nation [to determ ne whether he or she
has a nmental illness for which hospitalization is necessary] PURSUANT TO
THI'S SUBDI VI SI ON. Upon t he request of such physician, the director, the
director's designee, or any physician designated pursuant to section
9.37 of this article, may direct peace officers, acting pursuant to
their special duties, or police officers who are nenbers of an aut hor-
i zed police departnent or force or of a sheriff's departnment to take the
assi sted outpatient into custody and transport himor her to the hospi-
tal operating the assisted outpatient treatnment programor to any hospi -
tal authorized by the director of comunity services to receive such
persons. Such |aw enforcenent officials shall carry out such directive.
Upon the request of such physician, the director, the director's desig-
nee, or any physician designated pursuant to section 9.37 of this arti-
cle, an anbulance service, as defined by subdivision two of section
three thousand one of the public health law, or an approved nobile
crisis outreach teamas defined in section 9.58 of this article shall be
authorized to take into custody and transport [any such person] THE
ASSI STED OUTPATI ENT to the hospital operating the assisted outpatient
treatment program or to any other hospital authorized by the director
of conmunity services to receive such persons. Any director of community
services, or designee, shall be authorized to direct the renoval of an
assisted outpatient who is present in his or her county to an appropri-
ate hospital, in accordance with the provisions of this subdivision,



Co~NOoOUIT~hWNE

A. 10421 13

based upon a determnation of the appropriate director of comunity
services directing the renoval of [such] THE assisted outpatient pursu-
ant to this subdivision. [Such person] THE ASSI STED OQUTPATI ENT nmay be
retained for observation, care and treatnent and further exam nation in
the hospital for up to seventy-two hours to permt a physician to deter-
m ne whet her [such person has a nmental illness and] HE OR SHE is i n need
of involuntary care and treatnent in a hospital pursuant to the
provisions of this article. Any continued involuntary retention OF THE
ASSI STED QUTPATI ENT in such hospital beyond the initial seventy-two hour
period shall be in accordance with the provisions of this article relat-
ing to the involuntary adm ssion and retention of a person. If at any
time during the seventy-two hour period the [person] ASSI STED QOUTPA-
TIENT is determ ned not to neet the involuntary adm ssion and retention
provisions of this article, and does not agree to stay in the hospital
as a voluntary or informal patient, he or she nust be released. Failure
to conply wth an order of assisted outpatient treatnent shall not be
grounds for involuntary civil comrtnent or a finding of contenpt of
court.

(o) Effect of determnation that a person is in need of assisted
outpatient treatnent. The determ nation by a court that a person is in
need of assisted outpatient treatnment shall not be construed as or
deened to be a determ nation that such person is incapacitated pursuant
to article eighty-one of this chapter.

(p) False petition. A person naking a false statenent or providing
false information or false testinony in a petition or hearing under this
section shall be [subject] LIABLE to crimnal prosecution pursuant to
article one hundred seventy-five or article two hundred ten of the pena
| aw.

(q) Exception. Nothing in this section shall be construed to affect
the ability of the director of a hospital to receive, admt, or retain
patients who otherwise neet the provisions of this article regarding
recei pt, retention or adm ssion.

(r) Education and training. (1) The office of nental health, in
consultation with the office of court admnistration, shall prepare
educational and training nmaterials on the use of this section, which

shall be made available to |l|ocal governnental wunits, providers of
services, judges, court personnel, law enforcenent officials and the
general public.

(2) The office, in consultation wth the office of court adm nis-

tration, shall establish a nmental health training program for suprene
and county court judges and court personnel, AND SHALL PROVI DE SUCH
TRAI NI NG W TH SUCH FREQUENCY AND | N SUCH LOCATI ONS AS MAY BE APPROPRI ATE
TO MEET STATEW DE NEEDS. Such training shall focus on the wuse of this
section and generally address issues relating to nental illness and
mental health treatnent.

S 6. Section 29.15 of the nmental hygiene law is anended by adding a
new subdi vision (0) to read as foll ows:

(O IF THE DI RECTOR OF A HOSPITAL DOES NOT PETI TI ON FOR ASSI STED
OUTPATI ENT TREATMENT PURSUANT TO SECTION 9.60 OF THI S CHAPTER UPON THE
DI SCHARGE OF AN | NPATIENT ADM TTED PURSUANT TO SECTION 9.27, 9.39 OR
9.40 OF THI S CHAPTER, OR UPON THE EXPI RATI ON OF A PERI OD OF CONDI Tl ONAL
RELEASE FOR SUCH | NPATI ENT, SUCH DI RECTOR SHALL REPORT SUCH DI SCHARGE OR
SUCH EXPI RATION I N WRI TING TO THE DI RECTOR OF COVWWUNI TY SERVI CES OF THE
LOCAL GOVERNMENTAL UNI'T IN WHI CH THE | NPATI ENT | S EXPECTED TO RESI DE

S 7. Subdivision 2 of section 404 of the correction |law, as added by
chapter 766 of the laws of 1976, is amended to read as foll ows:
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2. The director nmay discharge any innate at the expiration of the term
for which he was sentenced who is still nmentally ill, but who, in the
opi nion of the director, is reasonably safe to be at |arge. PRICR TO
SUCH DI SCHARGE, THE DI RECTOR SHALL REPORT IN WRI TI NG TO THE DI RECTOR OF
COVWWUNI TY SERVI CES OF THE LOCAL GOVERNMENTAL UNIT IN WHICH THE | NMATE | S
EXPECTED TO RESI DE AND TO THE COW SSI ONER OF MENTAL HEALTH. SUCH REPORT
SHALL | NCLUDE A RECOMVENDATION AS TO WHETHER THE | NPATI ENT MEETS THE
CRI TERI A FOR ASSI STED QUTPATI ENT TREATMENT PURSUANT TO SECTION 9.60 OF
THE MENTAL HYG ENE LAW AND STATE THE BASI S FOR SUCH RECOMVENDATI ON.
Such di scharged innate shall be entitled to suitable clothing adapted to
the season in which he is discharged, and if it cannot be otherw se
obtai ned, the business officer, or other officer having like duties
shall, upon the order of the director, or of the comm ssioner of nental
hygi ene, as the case may be, furnish the same, and noney in an anount to
be fixed by such comm ssioner with the approval of the director of the
budget, to defray his expenses until he can reach his relatives or
friends, or find enploynent to earn a subsi stence.

S 8. Section 18 of chapter 408 of the laws of 1999, constituting
Kendra's Law, as anended by chapter 158 of the laws of 2005, is anended
to read as foll ows:

S 18. This act shall take effect imedi ately, provided that section
fifteen of this act shall take effect April 1, 2000, provided, further,
that subdivision (e) of section 9.60 of the nmental hygi ene | aw as added
by section six of this act shall be effective 90 days after this act
shall becone law, [and that this act shall expire and be deened repeal ed
June 30, 2010;] and, provided, further, that the anendnents to section
9.61 of the nental hygiene | aw nade by section seven of this act shal
not affect the expiration of such section and shall be deened to expire
t herew t h.

S 9. Severability. If any clause, sentence, paragraph, section or
part of this act shall be adjudged by any court of conpetent jurisdic-
tion to be invalid, and after exhaustion of all further judicial review,
the judgnent shall not affect, inpair or invalidate the remai nder there-
of , but shall be confined in its operations to the clause, sentence,
par agr aph, section or part thereof directly involved in the controversy
in which the judgnment shall have been rendered.

S 10. This act shall take effect June 30, 2010; provided, however, if
this act shall beconme a |aw after such date it shall take effect ime-
di ately and shall be deemed to have been in full force and effect on and
after June 30, 2010.



