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STATE OF NEW YORK

10411
I N ASSEMBLY
March 25, 2010

Introduced by M of A BING BENEDETTO, ESPAILLAT, TITONE, DI NOW TZ,
M LLMAN, PHEFFER, COOK, @ BSON, JACOBS, SPANO, MARKEY, BARRON,
N. RIVERA, MAISEL, CHRISTENSEN, JAFFEE, HOOPER -- Multi-Sponsored by
-- M of A BOYLAND, GLICK, MENENY -- read once and referred to the
Committee on | nsurance

AN ACT to amend the insurance law, in relation to the prohibition on
first fail policies

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The insurance |law is anended by adding a new article 33 to

read as foll ows:
ARTI CLE 33
PROHI BI TI ON ON FI RST FAI L POLI QI ES

SECTI ON 3301. DEFI NI TI ONS.

3302. PHARMACY BENEFI TS MANAGER DUTI ES.

3303. PRESCRI PTI ON DRUG DENI ALS.

3304. SW TCH COVMUNI CATI ONS.

3305. PENALTI ES.

3306. PRESCRI PTI ON DRUG RESTRI CTlI ON OVERRI DES.

S 3301. DEFINITIONS. AS USED IN TH' S ARTI CLE:

(A) "I NSURER' SHALL MEAN ANY PERSON OR ENTITY WHO OFFERS A POLICY OF
ACCI DENT AND/ OR HEALTH | NSURANCE PURSUANT TO SECTI ON THREE THOUSAND TWD
HUNDRED S| XTEEN, THREE THOUSAND TWO HUNDRED TWENTY- ONE, OR FOUR THOUSAND
THREE HUNDRED THREE OF THI S CHAPTER OR ARTI CLE FORTY- FOUR OF THE PUBLIC
HEALTH LAW EXCEPT WHEN SUCH HEALTH CARE SERVI CES ARE PROVI DED, DELI V-
ERED, ARRANGED FOR, PAID FOR, OR REI MBURSED BY ANY STATE, DEPARTMENT OR
AGENCY;

(B) "PHARMACY BENEFITS MANAGER' OR "PBM', MEANS A PERSON OR ENTI TY
OTHER THAN A PHARMACY OR PHARMACI ST ACTING AS AN ADM NI STRATOR IN
CONNECTI ON W TH PHARMACY BENEFI TS;

(© "SWTCH COVWUNI CATI ON', MEANS A COVMUNI CATI ON FROM ANY | NSURER OR
PBM TO A PATI ENT OR THE PATI ENT' S PHYSI Cl AN THAT RECOMVENDS A PATI ENT' S
MEDI CATION BE SW TCHED BY THE ORI A NAL PRESCRI Bl NG HEALTH CARE PROFES-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SIONAL TO A DI FFERENT MEDI CATION THAN THE MEDI CATION ORI G NALLY
PRESCRI BED BY THE PRESCRI Bl NG HEALTH CARE PROFESSI| ONAL.

S 3302. PHARVACY BENEFITS MANAGER DUTIES. (A) A PHARMACY BENEFI TS
MANAGER SHALL:

(1) REMT TO THE COVERED ENTITY EACH | NDI VI DUAL CLAIM THE
PRESCRI PTI ON NUMBER, THE ELEVEN-DI G T NATI ONAL DRUG CODE (NDC) NUMBER,
THE QUANTI TY AND THE AMOUNT THE PHARMACY BENEFI TS MANAGER ACTUALLY PAI D
EACH PHARMACY OR PHARMACI ST, AND THE AMOUNT CHARGED TO THE PERSON, BUSI -
NESS, OR OTHER ENTITY THAT | S PURCHASI NG PHARVACI ST' S SERVI CES THROUGH
THE PHARVACY BENEFI TS MANAGER;, AND

(2) I'TEM ZE BY INDI VIDUAL CLAIM THE AMOUNTS THE PHARVACY BENEFITS
MANAGER ACTUALLY PAID EACH PHARVACY OR PHARVACI ST FOR PHARMACI ST' S
SERVI CES ON ANY | NVA CE, STATEMENT, OR REM TTANCE.

(B) A PHARVACY BENEFI TS MANAGER SHALL NOT:

(1) AUTOVATI CALLY ENROLL OR PASSIVELY ENROLL THE PHARVACY IN A
CONTRACT, OR MODIFY AN EXI STI NG CONTRACT W THOUT AFFI RVATI ON FROM THE
PHARVACY OR PHARVACI ST. THE PHARMACY SHALL SI GN A CONTRACT BEFORE ASSUM
I NG RESPONSI BI LI TY TO FI LL PRESCRI PTI ONS;

(2) REQUI RE THAT A PHARMACY OR PHARMACI ST PARTI Cl PATE I N ONE PHARVACY
BENEFI TS MANAGER CONTRACT I N ORDER TO PARTI Cl PATE | N ANOTHER CONTRACT;
OR

(3) DI SCRI M NATE BETVEEN PHARMACI ES OR PHARMACI STS ON THE BASIS OF
COPAYMENTS OR DAYS OF SUPPLY.

(© WHEN A PHARVACY BENEFITS MANAGER CALCULATES THE CHARGE FOR A
PRESCRI PTI ON TO THE RECI PI ENT OF THE DRUG AND THE COVERED ENTITY, THE
PHARVMACY BENEFI TS MANAGER SHALL USE THE SAME NDC PRI CE USED WHEN CALCU-
LATI NG THE REI MBURSEMENT TO THE DI SPENSI NG PHARNVACY.

(D) WHEN AN | NSURED PRESENTS A PRESCRI PTI ON TO A PHARVACY I N THE PHAR-
MACY BENEFI TS MANAGER S NETWORK, THE PHARMACY BENEFI TS MANAGER SHALL NOT
REASS|I GN SUCH PRESCRI PTI ON TO BE FI LLED BY ANY OTHER PHARVACY. VWHEN THE
PHARVMACY BENEFI TS MANAGER CONTACTS THE PRESCRI Bl NG HEALTH CARE PRACTI -
TI ONER TO AFFI RM OR MODI FY THE ORI G NAL PRESCRI PTION WHI CH HAS BEEN
DELI VERED TO A PARTICl PATI NG PHARVACY, THE AFFIRVED OR MODI FIED
PRESCRI PTI ON SHALL BE FILLED AT THE PHARMACY TO VWH CH THE | NSURED
PRESENTED THE ORI G NAL PRESCRI PTI ON.

S 3303. PRESCRI PTION DRUG DEN ALS. (A) A PCOLICY OF ACCI DENT AND/ OR
HEALTH | NSURANCE THAT COVERS PRESCRI PTI ON DRUGS SHALL NOT LIM T, REDUCE,
OR DENY COVERAGE FOR ANY DRUG | F, PRIOR TO THE LI M TATI ON, REDUCTI ON, OR
DENI AL OF COVERACE:

(1) ANY | NSURED WAS USI NG THE DRUG

(2) SUCH I NSURED OR | NSUREDS WERE COVERED UNDER THE PCLI CY; AND

(3) THE DRUG WAS COVERED UNDER THE POLI CY FOR SUCH | NSURED | NDI VI DUAL
OR | NDI VI DUALS.

(B) A LIMTATION, REDUCTI ON, OR DENI AL OF COVERAGE | NCLUDES REMOVI NG A
DRUG FROM THE FORMJULARY OR OTHER DRUG LI ST, | MPOSI NG NEW PRI OR AUTHORI -
ZATI ON OR OTHER UTI LI ZATI ON MANAGEMENT TOOLS, OR PLACING THE DRUG ON A
FORMULARY Tl ER THAT | NCREASES THE PATI ENT' S COST- SHARI NG OBLI GATI ONS OR
OTHERW SE | NCREASES THE PATI ENT' S COST- SHARI NG OBLI GATI ONS.

(© NOTHING IN THI'S SECTION SHALL PROHIBIT AN |NSURER FROM MAKI NG
UNl FORM CHANGES [N I TS BENEFI T DESI GN THAT APPLY TO ALL COVERED DRUGS,
UNI FORMLY REMOVI NG A DRUG FROM THE FORMULARY LI ST FOR ALL | NSUREDS, OR
I NCREASI NG COST- SHARI NG  OBLI GATI ONS MERELY DUE TO A PERCENTAGE CO NSU-
RANCE PAYMENT THAT NECESSARI LY | NCREASES W TH AN | NCREASE | N THE UNDER-
LYl NG DRUG PRI CES.

S 3304. SWTCH COWUN CATIONS. (A ANY TIME A PATI ENT' S PRESCRI BED
VEDI CATI ON | S RECOMMENDED TO BE SWTCHED TO A MEDI CATI ON OTHER THAN THAT
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ORI G NALLY PRESCRI BED BY THE PRESCRI Bl NG PRACTI TI ONER, A SW TCH COMMUNI -
CATI ON SHALL BE SENT TO

(1) THE PATIENT AND SHALL PROVI DE | NFORVATI ON ABOUT WHY THE SWTCH | S
PROPOSED AND THE PATI ENT' S RI GHTS FOR REFUSI NG THE RECOMMENDED CHANGE I N
TREATMENT; AND

(2) THE POLI CY SPONSOR AND SHALL | NFORM SUCH SPONSOR COF THE COST,
SHOMWN IN CURRENCY FORM OF THE RECOMVENDED MEDI CATI ON AND THE COCST,
SHOM | N CURRENCY FORM OF THE ORI G NALLY PRESCRI BED MEDI CATI ON.

(B) SUCH SW TCH COVMUNI CATI ON SHALL:

(1) CLEARLY IDENTIFY THE ORI G NALLY PRESCRIBED MEDI CATION AND THE
MEDI CATION TO VWHICH I T HAS BEEN PROPOSED THAT THE PATI ENT SHOULD BE
SW TCHED,

(2) EXPLAI N ANY FI NANCI AL | NCENTI VES THAT MAY BE PROVIDED TO, OR HAVE
BEEN OFFERED TO, THE PRESCRI Bl NG HEALTH CARE PROFESSI ONAL BY THE | NSURER
OR PBM THAT COULD RESULT IN THE SWTCH TO THE DI FFERENT DRUG | N PARTI C
ULAR, CASH OR |INKIND COVPENSATI ON PAYABLE TO PRESCRI BERS OR THEI R
PROFESSI ONAL PRACTI CES FOR SW TCH NG PATIENTS FROM THEIR CURRENTLY
PRESCRI BED MEDI CATION TO A DI FFERENT MEDI CATI ON SHALL BE DI SCLOSED TO
THE PATI ENT AS WELL AS | NCENTI VES THAT MAY BE PROVI DED THROUGH GENERAL
HEALTH CARE PROFESSI ONAL COWMPENSATI ON PROGRAMS USED BY THE | NSURER OR
PBM

(3) EXPLAIN ANY FI NANCI AL | NCENTI VE THAT AN | NSURER OR PBM MAY HAVE TO
ENCOURAGE THE SWTCH TO A DI FFERENT DRUG

(4) ADVI SE THE PATIENT OF HHS OR HER RIGATS TO DI SCUSS THE PROPOSED
CHANGE |IN TREATMENT BEFORE SUCH A SWTCH TAKES PLACE, | NCLUDI NG A
DI SCUSSI ON W TH THE PATI ENT' S PRESCRI Bl NG PRACTI TI ONER, THE FILING OF A
GRIEVANCE WTH THE |INSURER TO PREVENT THE SWTCH IF SUCH A SWTCH | S
BASED ON A FI NANCI AL | NCENTI VE AND THE FILING OF A GRIEVANCE WTH THE
DEPARTMENT; AND

(5) EXPLAIN ANY COST- SHARI NG CHANGES FOR WHI CH THE PATI ENT | S RESPON-
SI BLE.

(© SWTCH COVWUNI CATIONS TO HEALTH CARE PROVIDERS SHALL DI SCLOSE
FI NANCI AL | NCENTI VES OR BENEFI TS THAT MAY BE RECElI VED BY THE | NSURER OR
PBM

(D) SW TCH COVMUNI CATI ONS TO HEALTH CARE PROVI DERS SHALL DI RECT THE
PRESCRI BER TO ADVISE THE PATI ENT THAT IS SUBJECTED TO A SW TCH BY THE
PRESCRI BER OF ANY FI NANCI AL | NCENTI VES RECEI VED BY THE PRESCRIBER OR
OTHER | NDUCEMENTS FROM THE | NSURER OR PBM THAT MAY | NFLUENCE THE DECI -
SION TO SW TCH.

(E) A COPY OF ANY SW TCH COMMUNI CATI ON SENT TO A PATI ENT SHALL ALSO BE
SENT TO THE PRESCRI Bl NG PRACTI Tl ONER.

(F) HEALTH | NSURANCE PAYERS, | NCLUDI NG EMPLOYERS, SHALL BE NOTI FI ED OF
VEDI CATI ON SW TCHES AMONG PCOLI CY PARTI Cl PANTS. SUCH NOTI FI CATI ON  SHALL
I NCLUDE ANY FI NANCI AL | NCENTI VE THE | NSURER OR PBM MAY BE UTI LI ZI NG TO
ENCOURAGE OR | NDUCE THE SW TCH. | NFORMATI ON CONTAI NED I N THE NOTI FI CA-
TION SHALL BE I N THE AGGREGATE AND MUST NOT CONTAI N ANY PERSONALLY | DEN-
TI FI ABLE | NFORMATI ON.

(G THE DEPARTMENT SHALL CREATE ONE FORM FOR | NSURERS AND PHARMACY
BENEFI T MANAGERS TO USE IN SW TCH COVWUNI CATI ONS TO PATI ENTS, PRESCRI B-
I NG PRACTI TI ONERS, AND HEALTH | NSURANCE PAYERS | NCLUDI NG EMPLOYERS.

(H THE DEPARTMENT SHALL PROMULGATE RULES GOVERNI NG SW TCH COVMUNI -
CATI ONS. SUCH RULES SHALL | NCLUDE, BUT NOT BE LIM TED TO THE FOLLOW NG

(1) PROCEDURES FOR VERI FYI NG THE ACCURACY OF ANY SW TCH COMMUNI CATI ONS
FROM PCLI CI ES OF ACCI DENT ANDY OR HEALTH | NSURANCE AND PHARMACY BENEFI T
MANAGERS TO ENSURE THAT SUCH SW TCH COVMUNI CATI ONS ARE TRUTHFUL, ACCU-
RATE, AND NOT M SLEADI NG BASED ON COST TO THE PATI ENT AND POLICY SPON-
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SOR, THE PRODUCT PACKAGE LABELI NG, MEDI CAL COVPENDI A RECOGNI ZED BY THE
DRUG UTI LI ZATI ON REVI EW BOARD, AND PEER- REVI EWED MEDI CAL LI TERATURE,
W TH APPROPRI ATE REFERENCES PROVI DED;

(2) EXCEPT FOR A SUBSTITUTION DUE TO THE FOOD AND DRUG ADM NI S-
TRATI ON' S W THDRAWAL OF A DRUG FOR PRESCRI PTI ON, A REQUI REMENT THAT ALL
SWTCH COVMMUNI CATIONS BEAR A PROM NENT LEGEND ON THE FI RST PAGE THAT
STATES: "THI S IS NOT A PRODUCT SAFETY NOTICE. THIS IS A PROMOTI ONAL
ANNOUNCEMENT FROM YOUR HEALTH CARE | NSURER OR PHARVACY BENEFI TS MANAGER
ABOUT ONE OF YOUR CURRENT PRESCRI BED MEDI CATI ONS. ";

(3) A REQUI REMENT THAT, |F THE SW TCH COVMUNI CATI ON CONTAI NS | NFORMA-
TION REGARDI NG A POTENTI AL THERAPEUTI C SUBSTI TUTI ON, SUCH COVMUNI CATI ON
SHALL EXPLAI N THAT MEDI CATI ONS I N THE SAME THERAPEUTI C CLASS ARE ASSCCI -
ATED W TH DI FFERENT RI SKS AND BENEFITS AND MAY WORK DI FFERENTLY [IN
DI FFERENT PATI ENTS.

S 3305. PENALTIES. (A) |SSU NG OR DELI VERI NG OR CAUSI NG TO BE | SSUED
OR DELI VERED A SW TCH COVMUNI CATI ON THAT HAS NOT BEEN APPROVED AND IS
NOT | N COVPLI ANCE W TH THE REQUI REMENTS OF SECTI ON THREE THOUSAND THREE
HUNDRED FOUR OF THI S ARTI CLE IS PUNI SHABLE BY A FI NE NOT TO EXCEED TVEEN-
TY- FI VE THOUSAND DOLLARS.

(B) PROVI DI NG A M SREPRESENTATI ON OR FALSE STATEMENT IN A SWTCH
COVMUNI CATI ON UNDER SECTI ON THREE THOUSAND THREE HUNDRED FOUR OF THI S
ARTICLE IS PUNI SHABLE BY A° FINE NOT TO EXCEED TWENTY-FIVE THOUSAND
DOLLARS.

(© ANY OTHER MATERIAL VIOLATION OF SECTI ON THREE THOUSAND THREE
HUNDRED FOUR OF THI S ARTI CLE IS PUNI SHABLE BY A FI NE NOT TO EXCEED TVEEN-
TY- FI VE THOUSAND DOLLARS.

S 3306. PRESCRI PTI ON DRUG RESTRI CTI ON OVERRI DES. (A) WHEN MEDI CATI ONS
FOR THE TREATMENT OF ANY MEDI CAL CONDI TI ON ARE RESTRI CTED FOR USE BY AN
| NSURER OR PBM BY A STEP THERAPY OR FAIL FIRST PROTOCO.L, A PRESCRI BER
MAY OVERRI DE SUCH RESTRI CTI ON | F:

(1) THE PREFERRED TREATMENT BY THE | NSURER OR THE PBM HAS BEEN | NEF-
FECTI VE I N THE TREATMENT OF THE COVERED PERSON' S DI SEASE OR MEDI CAL
CONDI TI ON; OR

(2) BASED ON SOUND CLINICAL EVIDENCE AND MEDI CAL AND SCI ENTIFI C
EVI DENCE:

(A) THE PREFERRED TREATMENT | S EXPECTED TO BE | NEFFECTI VE BASED ON THE
KNOAMN RELEVANT PHYSI CAL OR MENTAL CHARACTERI STI CS OF THE COVERED PERSON
AND KNOWN CHARACTERI STI CS OF THE DRUG REG MEN, AND | S LI KELY TO BE | NEF-
FECTI VE OR ADVERSELY AFFECT THE DRUG S EFFECTI VENESS OR PATI ENT COWPLI -
ANCE; OR

(B) THE PREFERRED TREATMENT HAS CAUSED OR IS LIKELY TO CAUSE AN
ADVERSE REACTI ON OR OTHER HARM TO THE COVERED PERSON.

(B) THE DURATI ON OF ANY STEP THERAPY OR FAIL FI RST PROTOCOL SHALL NOT
BE LONGER THAN A PERI OD OF FOURTEEN DAYS WHEN SUCH TREATMENT |S DEEMED
CLI NI CALLY | NEFFECTI VE BY THE PRESCRI Bl NG PHYSI Cl AN.

(© FOR NMEDICATIONS WTH NO GENERIC EQU VALENT AND FOR WHI CH THE
PRESCRI BI NG PHYSI Cl AN I N THEI R CLI NI CAL JUDGVENT FEELS THAT NO APPROPRI -
ATE THERAPEUTI C ALTERNATI VE | S AVAI LABLE AN | NSURER OR PBM SHALL PROVI DE
ACCESS TO UNI TED STATES FOOD AND DRUG ADM NI STRATI ON (FDA) LABELED MEDI -
CATI ONS W THOUT RESTRI CTI ON TO TREAT SUCH MEDI CAL CONDI TIONS FOR WHI CH
AN FDA LABELED MEDI CATI ON IS AVAI LABLE.

(D) NOTHING IN TH'S SECTION SHALL REQUI RE COVERAGE FOR A CONDI TI ON
SPECI FI CALLY EXCLUDED BY THE PCLICY WHICH | S NOT OTHERW SE COVERED BY
LAW

S 2. This act shall take effect imediately.



