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STATE OF NEW YORK

10115
I N ASSEMBLY
March 4, 2010

Introduced by M of A ALESSI, MORELLE, GABRYSZAK, Del MONTE, LUPARDO,
MAGNARELLI -- Miulti-Sponsored by -- M of A MLLMAN -- read once and
referred to the Conmttee on Ways and Means

AN ACT to amend the tax law, in relation to creating the qualified
ener gi ng technol ogy commerci alization tax credit

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 210 of the tax lawis amended by adding a new
subdi vision 12-H to read as foll ows:

12-H QUALI FI ED EMERG NG TECHNOLOGY COWMERCI ALI ZATION TAX CREDIT. (A
AS USED IN TH S SUBDI VI SI ON:

(1) "QUALIFIED EMERGA NG TECHNOLOGY COWPANY" SHALL MEAN A COVPANY
LOCATED I N NEW YORK STATE: (1) WHOSE PRI MARY PRODUCTS OR SERVICES ARE
CLASSI FI ED AS EMERA NG TECHNOLOG ES AND WHOSE TOTAL ANNUAL PRODUCT SALES
ARE TEN MLLION DOLLARS OR LESS; OR (I1) A COVWPANY WH CH HAS RESEARCH
AND DEVELOPMENT ACTI VI TIES I N NEW YORK STATE AND WHOSE RATI O OF RESEARCH
AND DEVELOPMENT FUNDS TO NET SALES EQUALS OR EXCEEDS THE AVERAGE RATIO
FOR ALL SURVEYED COWAN ES CLASSIFIED AS DETERM NED BY THE NATI ONAL
SCI ENCE FOUNDATI ON I N THE MOST RECENT PUBLI SHED RESULTS FROM I TS SURVEY
OF | NDUSTRY RESEARCH AND DEVELOPMENT, OR ANY COVPARABLE SUCCESSOR SURVEY
AS DETERM NED BY THE DEPARTMENT, AND WHOSE TOTAL ANNUAL PRODUCT SALES
ARE TEN M LLI ON DOLLARS OR LESS. THE DEFI NI TI ON OF "RESEARCH AND DEVEL-
OPMENT FUNDS" SHALL BE THE SAME AS THAT USED BY THE NATI ONAL SCl ENCE
FOUNDATI ON | N THE AFOREMENTI ONED SURVEY.

(2) "QUALI FI ED COMVERCI ALI ZATI ON EXPENSES" MEANS TESTI NG PROTOTYPI NG,
DESI GNI NG NECESSARY MATERI ALS AND FI XTURES, OR LABORATORY EQUI PMENT;
| NCORPORATI ON FEES AND LEGAL EXPENSES; ATTORNEY FEES; FEES FOR LI CENSI NG
OF TECHNOLOG ES DEVELOPED AT UNI VERSI TI ES; TRANSACTI ONAL LEGAL EXPENSES
RELATED TO LI CENSI NG UNI VERSI TY TECHNOLOG ES; TRADE SHOW AND CONFERENCE
FEES; AND PRODUCT PROMOTI ON AND MARKET RESEARCH EXPENSES.

(B) A TAXPAYER THAT IS A QUALI FI ED EMERG NG TECHNOLOGY COVPANY ( AND
SPECI FI CALLY FOR THE ACTI VI TI ES REFERENCED | N PARAGRAPH (B) OF SUBDI VI -
SION ONE OF SECTION THI RTY- ONE HUNDRED TWO-E OF THE PUBLI C AUTHORI Tl ES
LAW, AND THAT MEETS THE ELI G BI LI TY REQUI REMENTS I N PARAGRAPH (C) OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD16157-01-0



Co~NOoOUIT~hWNE

A. 10115 2

THIS SUBDI VISION, SHALL BE ALLOANED A CREDI T AGAI NST THE TAX | MPCSED BY
TH S ARTI CLE.

(© AN ELIGBLE TAXPAYER SHALL (1) HAVE NO MORE THAN ONE HUNDRED
FULL- TI ME EMPLOYEES, OF WHI CH AT LEAST SEVENTY- FI VE PERCENT ARE EMPLOYED
I N NEW YORK STATE, (2) HAVE A RATI O OF RESEARCH AND DEVELOPMENT FUNDS TO
NET SALES, AS REFERRED TO I N SECTION TH RTY-ONE HUNDRED TWO-E OF THE
PUBLIC AUTHORITIES LAW WH CH EQUALS OR EXCEEDS SI X PERCENT DURI NG I TS
TAXABLE YEAR, AND (3) HAVE GROSS REVENUES, ALONG W TH THE GROSS REVENUES
OF | TS AFFI LI ATES AND RELATED MEMBERS, NOT EXCEEDI NG TWENTY M LLION
DOLLARS FOR THE TAXABLE YEAR | MVEDI ATELY PRECEDI NG THE YEAR THE TAXPAYER
IS ALLONED A CREDIT UNDER THI' S SUBDI VI SI ON. FOR PURPOSES OF THI S PARA-
GRAPH, THE TERM " RELATED MEMBER' SHALL HAVE THE SAME MEANING AS SET
FORTH IN CLAUSES (A) AND (B) OF SUBPARAGRAPH ONE OF PARAGRAPH (O OF
SUBDI VI SION NI NE OF SECTI ON TWO HUNDRED ElI GHT OF THI S ARTICLE, AND THE
TERM " AFFI LI ATES" SHALL MEAN THOSE CORPORATI ONS THAT ARE MEMBERS OF THE
SAME AFFI LI ATED GROUP (AS DEFI NED I N SECTI ON FI FTEEN HUNDRED FOUR OF THE
| NTERNAL REVENUE CODE) AS THE TAXPAYER

(D) AN ELI G BLE TAXPAYER SHALL BE ALLONED A° CREDIT FOR FIFTEEN PER
CENTUM OF "QUALI FI ED COMVERCI ALI ZATI ON EXPENSES" PAI D OR | NCURRED BY THE
TAXPAYER | N THE TAXABLE YEAR THE CREDI T SHALL BE ALLOWED FOR " QUALI FI ED
COWMMVERCI ALI ZATI ON  EXPENSES' ASSCCI ATED W TH | N- HOUSE EXPENSES OR FOR
CONTRACT EXPENSES | NVOLVING OQUTSIDE PAID CONSULTANTS. AN ELIGBLE
TAXPAYER MAY CLAIM CREDI TS UNDER THI' S SUBDI VI SI ON FOR FOUR CONSECUTI VE
TAXABLE YEARS. I N NO CASE SHALL THE CREDI T ALLOAED BY THI'S SUBDI VI SI ON
TO A TAXPAYER EXCEED ONE HUNDRED THOUSAND DOLLARS PER YEAR

(E) THE CREDIT ALLOAED UNDER THI S SUBDI VI SI ON FOR ANY TAXABLE YEAR
SHALL NOT REDUCE THE TAX DUE FOR SUCH YEAR TO LESS THAN THE HI GHER OF
THE AMOUNTS PRESCRI BED | N PARAGRAPHS (C) AND (D) OF SUBDI VI SI ON ONE OF
THI S SECTI ON. HONEVER, |F THE AMOUNT OF CREDI T ALLOWED UNDER THI S SUBDI -
VI SI ON FOR ANY TAXABLE YEAR REDUCES THE TAX TO SUCH AMOUNT, ANY AMOUNT
OF CREDIT NOTr DEDUCTIBLE |IN SUCH TAXABLE YEAR SHALL BE TREATED AS AN
OVERPAYMENT OF TAX TO BE CREDI TED OR REFUNDED I N ACCORDANCE WTH THE
PROVI SI ONS OF SECTI ON ONE THOUSAND EI GHTY- SI X OF THI' S CHAPTER. PROVI DED,
HOWEVER, THE PROVISIONS OF SUBSECTION (O O SECTION ONE
THOUSAND ElI GHTY-EIGHT OF THI'S CHAPTER NOTW THSTANDI NG, NO | NTEREST
SHALL BE PAI D THEREON.

S 2. Section 606 of the tax law is anmended by addi ng a new subsection
(gqq) to read as follows:

(QQ QUALI FI ED EMERG NG TECHNOLOGY COMVERCI ALI ZATI ON TAX CREDI T. (1)
AS USED IN THI S SUBSECTI ON:

(1) "QUALIFIED EMERGA NG TECHNOLOGY COWVPANY" SHALL MEAN A COVPANY
LOCATED I N NEW YORK STATE: (1) WHOSE PRI MARY PRODUCTS OR SERVICES ARE
CLASSI FI ED AS EMERA NG TECHNOLOG ES AND WHOSE TOTAL ANNUAL PRODUCT SALES
ARE TEN M LLI ON DOLLARS OR LESS; OR (2) A COWANY WH CH HAS RESEARCH AND
DEVELOPMENT ACTI VI TIES I N NEW YORK STATE AND WHOSE RATI O OF RESEARCH AND
DEVELOPMENT FUNDS TO NET SALES EQUALS OR EXCEEDS THE AVERAGE RATI O FOR
ALL SURVEYED COMPANI ES CLASSI FI ED AS DETERM NED BY THE NATI ONAL SCI ENCE
FOUNDATION IN THE MOST RECENT PUBLISHED RESULTS FROM I TS SURVEY OF
| NDUSTRY RESEARCH AND DEVELOPMENT, OR ANY COVPARABLE SUCCESSOR SURVEY AS
DETERM NED BY THE DEPARTMENT, AND WHOSE TOTAL ANNUAL PRODUCT SALES ARE
TEN M LLI ON DOLLARS OR LESS. THE DEFI NI TI ON OF " RESEARCH AND DEVELOPMENT
FUNDS" SHALL BE THE SAME AS THAT USED BY THE NATI ONAL SCl ENCE FOUNDATI ON
I N THE AFOREMENTI ONED SURVEY.

(1'l) "QUALIFIED COMVERCI ALI ZATI ON EXPENSES" MEANS TESTI NG PROTOTYP-
I NG DESI GNI NG NECESSARY MATERI ALS AND FI XTURES, OR LABORATORY EQUI P-
MENT; | NCORPORATI ON FEES AND LEGAL EXPENSES; ATTORNEY FEES; FEES FOR
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LI CENSI NG OF TECHNOLOG ES DEVELOPED AT UNI VERSI TI ES; TRANSACTI ONAL LEGAL
EXPENSES RELATED TO LI CENSI NG UNI VERSI TY TECHNOLOG ES; TRADE SHOW AND
CONFERENCE FEES; AND PRODUCT PROMOTI ON AND MARKET RESEARCH EXPENSES.

(2) A TAXPAYER THAT IS A QUALI FI ED EMERG NG TECHNOLOGY COVPANY ( AND
SPECI FI CALLY FOR THE ACTI VI TI ES REFERENCED | N PARAGRAPH (B) OF SUBDI VI -
SION ONE OF SECTION THI RTY- ONE HUNDRED TWO-E OF THE PUBLI C AUTHORI Tl ES
LAW, AND THAT MEETS THE ELI G BI LI TY REQUI REMENTS | N PARAGRAPH THREE OF
THI'S SUBSECTI ON, SHALL BE ALLOAED A CREDI T AGAI NST THE TAX | MPCSED BY
TH' S ARTI CLE

(3) AN ELI G BLE TAXPAYER SHALL (1) HAVE NO MORE THAN ONE HUNDRED
FULL- TI ME EMPLOYEES, OF WHI CH AT LEAST SEVENTY- FI VE PERCENT ARE EMPLOYED
IN NEW YORK STATE, (I1) HAVE A RATI O OF RESEARCH AND DEVELOPMENT FUNDS
TO NET SALES, AS REFERRED TO I N SECTI ON THI RTY- ONE HUNDRED TWO-E OF THE
PUBLIC AUTHORI TIES LAW WH CH EQUALS OR EXCEEDS SI X PERCENT DURI NG I TS
TAXABLE YEAR, AND (I111) HAVE GROSS REVENUES, ALONG W TH THE GROSS REVEN-
UES OF | TS AFFI LI ATES AND RELATED MEMBERS, NOT EXCEEDI NG TWENTY M LLI ON
DOLLARS FOR THE TAXABLE YEAR | MVEDI ATELY PRECEDI NG THE YEAR THE TAXPAYER
IS ALLOANED A CREDI T UNDER THI S SUBSECTI ON. FOR PURPOSES OF THI S PARA-
GRAPH, THE TERM " RELATED MEMBER' SHALL HAVE THE SAME MEANING AS SET
FORTH IN CLAUSES (A) AND (B) OF SUBPARAGRAPH ONE OF PARAGRAPH (O OF
SUBDI VI SI ON NI NE OF SECTI ON TWO HUNDRED EI GHT OF THI S CHAPTER, AND THE
TERM " AFFI LI ATES" SHALL MEAN THOSE CORPORATI ONS THAT ARE MEMBERS OF THE
SAME AFFI LI ATED GROUP (AS DEFI NED I N SECTI ON FI FTEEN HUNDRED FOUR OF THE
| NTERNAL REVENUE CODE) AS THE TAXPAYER

(4) THE AMOUNT OF CREDI T SHALL BE EQUAL TO THE AMOUNT (OR PRO RATA
SHARE OF THE AMOUNT | N THE CASE OF A PARTNERSHI P) SPECI FI ED | N PARAGRAPH
FIVE OF THI S SUBSECTI ON, SUBJECT TO THE LI M TATI ONS | N PARAGRAPH SI X OF
THI S SUBSECTI ON

(5) AN ELI G BLE TAXPAYER SHALL BE ALLOAED A° CREDIT FOR FIFTEEN PER
CENTUM OF " QUALI FI ED COMVERCI ALI ZATI ON EXPENSES" PAI D OR | NCURRED BY THE
TAXPAYER | N THE TAXABLE YEAR THE CREDI T SHALL BE ALLOWED FOR " QUALI FI ED
COMMVERCI ALI ZATI ON  EXPENSES' ASSCCI ATED W TH | N- HOUSE EXPENSES OR FOR
CONTRACT EXPENSES | NVOLVI NG QUTSI DE PAI D CONSULTANTS.

(6) AN ELI G BLE TAXPAYER MAY CLAI M CREDI TS UNDER THI'S SUBSECTI ON FOR
FOUR CONSECUTI VE TAXABLE YEARS. | N NO CASE SHALL THE CREDI T ALLOWED BY
THI'S SUBSECTI ON TO A TAXPAYER EXCEED ONE HUNDRED THOUSAND DOLLARS PER
YEAR.

(7) IF THE AMOUNT OF CREDI T ALLONED UNDER THI S SUBSECTI ON FOR ANY
TAXABLE YEAR SHALL EXCEED THE TAXPAYER S TAX FOR SUCH YEAR, THE EXCESS
SHALL BE TREATED AS AN OVERPAYMENT OF TAX TO BE CREDI TED OR REFUNDED I N
ACCORDANCE W TH THE PROVI SI ONS OF SECTI ON SI X HUNDRED ElI GHTY-SI X OF TH S
ARTI CLE, PROVI DED, HOWAEVER, THAT NO | NTEREST SHALL BE PAI D THEREON

S 3. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is amended by adding a new clause (xxxi) to read as
fol | ows:

(XXXI') QUALI FI ED EMERG NG AMOUNT OF CREDI T UNDER
TECHNOLOGY COMMERCI ALI ZATI ON TAX SuBDI VI SI ON TWELVE-H OF SECTI ON
CREDI T UNDER SUBSECTI ON ( QQ TWO HUNDRED TEN

S 4. This act shall take effect immediately and shall apply to taxable
years begi nning on or after January 1, 2010.



