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SENATOR MARTINS: Thank you very much for
bei ng here.

My name is Senator Jack Martins, and | chair
the Senate's Standing Conmittee on Labor.

Before | begin ny opening remarks, 1'd Iike
to introduce the other nenbers who are here with us
t hi s norni ng.

Fromny left, Senator Jim Seward,

Senat or Kat hy Marchi one, and
Senat or Terrence Mirphy.

Just to give a little background as to why we
are here, in May, the acting comm ssioner of | abor,
Mari o Musolino, at the direction of the Governor,
convened a wage board to inquire into and report and
recommend adequate m ni mum wages and regul ations for
fast-food workers.

This is in spite of the fact that the
m ni mum wage i ncrease, which the Legislature and the
Governor adopted in 2013 is still being phased in.

And as we all know, it's at 8.75 now. It
will be $9.00 by the end of this year.

On July 31st, the fast-food wage board issued
its report and recommendati ons to the acting
conmmi ssioner. The acting comm ssioner nust issue a

wage order in response to those recommendati ons by
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Sept enber 15t h.

Now, | don't know, but | understand that that
actually may come sooner than |later, because there
may be an event in New York City today, sonetine
early this afternoon.

A number of concerns have been rai sed about
the process in which the board arrived at the
concl usions, including the process by which the
board itself was convened, and the process by which
the menbers were sel ected, and, the classification
of this particular class was arrived at.

First, the circunmvention of the legislative
process.

M ni nrum wage i ncreases have traditionally
been i npl emented through | egislation, approved by
the State Legislature, signed into | aw by the
gover nor.

In this case, an unel ected three-nenber board
has attenpted to create a mnimum wage that will not
apply to all workers, or even a single occupation;
but, rather, to workers, based upon the construct of
their enployer, which is unheard of anywhere in the
history of this state, and certainly in the history
of this country, that we determ ne a m ni num wage

based not on the skill set of the individual worker,
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not based on the occupation of the individua
wor ker, but on the construct of their corporate
enpl oyer.

In this case, if there are 30 or nore
franchises in nore than one state, whether they are
wor ki ng the counter, the grill, clearing tables,
they're entitled to that same m ni nrum wage.

Under their proposal, soneone working the
counter at MDonald's would make a different m ninmum
wage than a person doing the exact sane job at a
| ocal pizza pl ace.

Agai n, that's unprecedented.

Second point is the selected class.

At any time in the past when we' ve discussed
a wage board, or when a wage board has been
convened, it has always been with respect to a
speci fic occupati on.

| think we all have a right to know why
fast-food workers was chosen.

The wage board statute specifically refers to
occupation, and fast-food workers, | would say, is
not an occupation, certainly not within that
definition.

And so | think it's incunbent upon us as a

conmittee to ask of the executive and of the
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appoi ntees how they arrived at that, because,
frankly, we have a right to know, and our
constituents across New York State, private business
or otherwi se, certainly have a right to know.

And, lastly, the board' s conposition.

The board included the secretary/treasurer of
the SEIU, a | abor union who has spent tens of
mllions of dollars nationally in this campaign,
Fight for 15; specifically, to have the m ni num wage
for fast-food workers raised to $15 an hour.

Now, a nenber, an officer, fromthat union
that had made -- certainly, spent that kind of
noney, is on that wage board; yet not a
representative fromthe food industry, or certainly
any of the franchi sees, who are going to be affected
by this.

So we should ask why, and how they arrived at
t hat .

Al'l of these questions, obviously, are
conti ngent upon our ability to have people who are
goi ng to respond.

Today's hearings will exam ne those issues,
as well as other aspects of the overall process of
this fast-food wage board.

It will not deal, and | want to enphasize
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this, it will not deal with the board' s specific
recommendati ons, as the acting conm ssioner has yet
to rule on them and i ssue a wage order.

So I'd ask all the speakers today to remenber
t hat .

W will, inall likelihood, and I fully
expect, that we will hold other hearings that
address those questions once the commi ssioner has
i ssued an order.

Trade associ ati ons, |ocal business owners,
and a prior wage board president who holds a
| eadership role with the ILR School at Cornell wll
be testifying here today, and | thank each and every
one of you for being here.

| would like to note for the record that
Acting Comm ssioner of Labor Mario Miusolino and the
three nenbers of the fast-food wage board were all
invited to testify here this norning.

Actually, they were invited nore than once.

They declined to participate.

The wage board chai rman, Mayor Brown,
actual ly responded, saying that he had a prior
comm t ment today, but we did not hear fromthe other
two wage board nenbers who were invited, and sinply

chose not to respond.
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| find it disturbing that they woul d decline
the Legislature's request to provide insight and
clarity, as well as answer questions about this
process.

It's even nore troubling, given that one of
the maj or concerns about this process is that it
ci rcunvented the Legi sl ature.

It's a level of transparency that New York
citizens deserve.

W al so extended invitation to the
New York State AFL/CIOto testify, but they were
unabl e to participate.

Wth that, | want to thank you again for
bei ng here.

I want to thank the speakers for
participating and providing us with your unsights
and experti se.

And 1'Il ask the nenbers of our Conmittee if
they would like to say a few words.

Senat or Sewar d.

SENATOR SEWARD: Thank you.

First of all, I want to conmend you,

Senator Martins, as Chair of our Labor Conmittee in
the Senate, for scheduling today's hearing to

exam ne the process of the fast-food wage board of
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2015.

You know, any decision, particularly as
i mportant as setting a mni numwage here in
New York State, any decision as inportant as that
deserves to have a process that provides an
opportunity for full transparency, and proper and
appropriate input fromall stakehol ders.

And, personally, | believe that is best
achi eved through the | egislative process.

The legislators fromall over the state, and
fromvarious political parties and phil osophies, al
com ng together on behalf of the people of the state
of New York to make a decision based on full input
fromall stakeholders in our state.

Al so, | have concerns about the disruption in
the | abor nmarket when one segnment of one part of the
| abor force is singled out for a possible
m ni mum wage i ncrease, and what that neans in terns
of disruption in the |abor narket in New York State.

There are a nunber of other concerns that
| have, and | think that this hearing today, and
subsequent hearings, will have an opportunity for us
to fully exam ne all of these concerns and hel p us
to nove forward as our state.

Bottomline, we all want all workers in
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New York State to have good- payi ng j obs.

That's not the issue.

It's how we get there, in ternms of setting a
m ni nrum wage t hrough a transparent and -- process
that involves everyone. And, also, and nost
i mportantly, creating the right business clinmate and
the environnent in New York State so that enpl oyers
want to be here and want to invest here and,
particularly, want to invest in their workforce.

That's really where we need to be, and,
hopeful l y, these hearings that we comrence today
will help us get to that point.

So thank you, M. Chairnman.

SENATOR MARTINS: Thank you very much

Senat or Mar chi one.

SENATOR MARCHI ONE: Thank you, M. Chai rnan.

| also want to express ny thanks to you for
hol ding this hearing, and to everyone here who is
here both to listen and to testify this norning.

W are a state that says we're open for
busi ness. You know, we are a state who constantly
tal ks about being transparent.

I"'ma senator. | thought ny job was to be
here, to be part of the process, to represent the

people fromny district, fromthe 43rd Senate
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11
District.

And in this instance, | don't feel that ny
voi ce is being heard, or was heard.

And when ny voice isn't being heard, ny
busi nesses and the people in ny area are not being
hear d.

It is inportant that we have a process in
New York State that we follow that people from our
districts, people who live here, can be assured is
the process for New York State.

I have heard from many of ny busi nesses.

Many are confused.

Some of the questions | can't respond to
nysel f.

| have businesses that are -- that -- a
gentl eman owns nore than 30 businesses. It's
Stewart's, and, you sell sandw ches.

Does that make him fall under the paraneters
of what we're doing?

| have busi nesses who have a franchi se, where
there's nore than thirty in the state, but they only
own one of those franchi ses.

So are they now having to foll ow these new
guidelines, if they're put in place, and we think

t hey are?
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25

The process, as far as |'m concerned, has
been extrenely flawed. And when the process is
flawed, and it's our responsibility to nake sure
it's not, the people in the state of New York | ose.

And I'mgrateful for these hearings and the
opportunity to listen.

| amsorry that the invitations that were
extended to the people who are -- who have been part
of the process aren't here to even |let us know why
they' re doing what they're doing, and the process
that they used to get there, but I'mgrateful that
you extended an invitation.

I"mgrateful that we're trying to open up
this process so | feel like I can represent the
district that has sent nme here to do that.

So thank you, M. Chairnmn.

SENATOR MARTINS: Thank you, Senat or.

Senat or Mur phy.

SENATOR MURPHY: (M crophone turned off.)

Yes, first of all, I'd just like to --

(M crophone turned on.)

SENATOR MURPHY: Good. Thank you.

-- thank Senator Martins, the Chairman of the
Labor Committee, for the invitation here today.

And I'd Iike to thank the speakers for com ng

12
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13
out of their way to testify here today.

| am an owner of two small businesses, and
these -- this effect is -- could be, and wll be,
extrenely devastating to a | ot of small-business
owners.

W are ranked 50th, dead last, in Anmerica
as a business-friendly state.

We have grade F for rules and regul ati ons.
We have over 140,000 pages of rules and regul ations
for small-business owners to get going here in
New York State.

This effect, this $15 m ni rum wage, coul d
have a mass exodus of New York State.

W're trying to create business here in
New York State; not have it flee.

W' ve | ost hundreds of thousands of people
over the past few years | eaving New York State
because it's very difficult to get businesses going
here in New York State.

And, we're just |ooking for transparency
here.

We'd like to know how they came about this.

We'd Iike to know the three nenbers of the
board that cane about this, and the way they cane

about this.
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So | would just like to thank Senator Martins
for holding this hearing.

I'"d Ilike to thank the speakers for goi ng out
of their way and comng to this hearing today.

I"m | ooking forward to hearing from you.

Thank you so much

SENATOR MARTINS: Thank you, Senat or.

And with that, | will call our first w tness.

Qur first witness is Linda Donahue. She was
the chairperson of the 2009 wage board, and a
director of online | abor studies at The ILR Schoo
at Cornell University.

Wel come, and thank you for being here.

LI NDA DONAHUE: Thank you very nuch for the
invitation.

And, Senators, thank you for being here
t oday.

In 2009, then-New York State Labor
Conmmi ssioner M Patricia Smth convened a
m ni mum wage board to review the wage orders in the
restaurant and hotel industries.

That board was conposed of two
representatives of the hospitality industry, two
| abor representatives, and two nenbers of the

general public, which I was one.

14



© 00 N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

| was asked by Conm ssioner Smth to serve as
chair, a position | filled as a New York State
citizen, not as a representative of ny enpl oyer.

My famliarity with wage boards and wage
orders, then, is based solely on nmy experience in
2009, at which tinme the nenbers of the board were
provi ded with copies of the |Iaws and regul ati ons
pertinent to our charge, including the M ninmm Wage
Act, the wage orders for the restaurant and hot el
i ndustries, and New York State Labor Law governing
t he paynment of wages.

New York State Departnent of Labor staff were
freely avail able to answer questions and provide
research and ot her requested informtion.

Commi ssioner Smith charged the 2009 wage
board with contenpl ati ng a nunber of considerations
related to the wage orders then governing the
restaurant and hotel industries; nost notably,
whet her the two wage orders should be combined into
one.

Addi tionally a nunber of issues rel ated
specifically to food-service workers, including
gratuities, neal and |odging all owances, uniforns,
and hours of work, were in the conmm ssioner's

i nstructions.

15
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Wil e on the wage board, | |earned that

the term "food-service worker," as used in the

M ni nrum Wage Act, refers specifically to enpl oyees
who serve food or beverage, and, who regularly
receive tips from custoners.

Muich of what we reviewed in 2009 dealt with
regul ati ons affecting food-service workers, such as
ti p-sharing, tip-pooling, and the cal cul ati on of
overtine rates.

The 2009 board al so exani ned provisions that
applied to hospitality workers in general, including
regul ations related to uniforns and neal and | odgi ng
al | onances.

The m ni mum hourly wage at the tinme of
2009 wage board was $7. 15.

The hourly cash wage for food-service
wor kers, those who served food or beverages who
regularly received tips, was $4.60, provided that
the tips paid to those workers, when added to the
wage, woul d equal at |east $7.15.

Servi ce workers, however, who received tips
had a hi gher wage rate than food-service workers.

W were asked to consider if noving toward a
single tipped rate was desirable.

As the wage board has the power to conduct

16
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17
publ i c hearings, the 2009 board held hearings in

Buf fal o, Al bany, and New York City.

Testinony at those hearings, as well as
witten testinony submtted by interested parties,
hel ped to i nform our understandi ng of the concerns
of workers, as well as industry reps.

Fol | owi ng the hearings, the board nmet to
review all information that had been gat hered, and
eventual |y submitted to Commi ssioner Snmith our
recomendati ons in accordance with her earlier
char ge.

We unani nously agreed that the consolidation
of the hotel and restaurant wage orders into one
hospitality-industry wage order, and subnitted
recommendat i ons concerni ng wages paid to
ti pped-enpl oyees; clarifying the cal cul ati on of
overtime rates; updating or clarifying certain

definitions, such as "tip-pooling," "tip-sharing,"

"meal s," "lodging,"” "uniforns"; and requiring that
enpl oyers pay an hourly rate, rather than weekly or
pi ece-work rates, to all workers covered by the
hospitality wage order in order to sinplify the
conmput ation of overtine rates.

The 2009 wage board made a sincere effort to

stream ine and clarify the provisions of the wage
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orders under review, in accordance with the

M ni nrum Wage Act stipul ation, that a wage board
inquire into and report and recommend adequat e
m ni nrum wages and regul ati ons for any occupati on or
occupati ons.

W were pleased that the comm ssioner
accepted the vast ngjority of our reconmendations.

SENATOR MARTINS: Thank you very much

You know, one of the considerations that
| understand of a wage board, is that you al so have
to take into consideration those who are enpl oyed in
simlar occupations in the area, to determ ne
whet her or not there would be any inpact to those
ot her occupations as you consider the group that you
were charged to review.

Was that part of your evaluation as well?

LI NDA DONAHUE: It really wasn't. W weren't
asked to | ook at the wage rate per se.

So | would have to say no.

We | ooked -- | guess, let ne just get
clarification.

Do you nean geographi c region?

SENATOR MARTINS: Well, | just nean --

LI NDA DONAHUE: O are you tal ki ng about

peopl e who work in other positions, besides
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ti pped- positions?

SENATOR MARTINS: Right.

O her positions, where, for exanple, if there
wer e people receiving -- enployees, waiters,
wai tresses, service workers -- working in a
restaurant receiving tips as part of their
conpensati on, whether they would be
di sproportionately affected if you were to change a
portion of hotel and restaurant workers' salaries,
which is, essentially, what you were asked to do.

LI NDA DONAHUE: Yeah, actually, in terns of
t he provisions, some, for exanple -- and | nmay not
be answering your questions, but | hope |I am-- for
exanpl e, uniforms woul d af fect people other than
f ood-servi ce workers; housekeepers, for exanple,
woul d be affected by deci sions we nmade on the
definition of "a uniform" for exanple.

SENATOR MARTINS: So there were peopl e who
were working, in many instances, side by side, that
were affected by two different orders.

LI NDA DONAHUE: They can have been.

SENATOR MARTINS: And you were asked to
reconcile those two orders so that there would be
greater parity between those two groups? Wether it

was tipped-workers or whether it was enpl oyees of a
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hotel, they should have a standard way of being
pai d?

I guess that was the question for your wage
boar d?

LI NDA DONAHUE: | believe all of the
occupations, and, again, this was six years ago, but
I"mpretty sure that all the occupations we dealt
with were tipped-workers. And | don't recall us
eval uating the inpact on any non-ti pped workers.

| just don't recall that we did.

SENATOR MARTINS:  Ckay.

The nenbers of the board who were appointed,
you were a citizen nenber of the board, there was
anot her citizen menber of the board --

LI NDA DONAHUE:  Correct.

SENATOR MARTINS: -- but there were two
menbers that were representatives of the affected
i ndustry. Right?

LI NDA DONAHUE: Ri ght.

SENATOR MARTINS: What was -- who were they,
and how were they representative of the industry?

LI NDA DONAHUE: One of themwas a
representative of the restaurant industry, and the
ot her was a representative of the hotel industry.

SENATOR MARTINS: So people who were
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intimately famliar with the industries that were
bei ng di scussed?

LI NDA DONAHUE: | ndeed t hey were.

SENATOR MARTINS:  Ckay.

| appreciate that.

Senat or ?

SENATOR MURPHY: Yeah, first of all, thank
you so rmuch for being here today.

| understand you -- you know, your board was
made up of approximately six peopl e?

LI NDA DONAHUE:  Uh- huh.

SENATOR MURPHY: And | conmend you on
actual ly getting people that have skin in the gane,
that actually know what they're tal ki ng about.

["mcurious to find out where we are with our
wage board here, about what kind of skin in the gane
there is for them because there's no better person
to find out what's going on than the person who's in
t he trenches.

And | thank you for allow ng your hospitality
and the restaurateurs.

My famly, actually, has a restaurant, and
we're very concerned about this, extrenely concerned
about this.

And it's one of those things that

21
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transparency is what | believe in, and I think we

all believe in this, to let the people know what's
actually going on so they have an idea of what
they're getting thensel ves into.

And | conmend you on actually having a board
menber of six, and not three in the background.

Thank you.

LI NDA DONAHUE: Yeah, well, | would like to
take personal credit for that, but | really can't.

The conmmi ssi oner selected the nenbers of the
boar d.

Thank you.

SENATOR MARTI NS:  Senat or Mar chi one.

SENATOR MARCHI ONE: | just have a conment.

You know, |istening to what your board did,
it certainly doesn't sound |ike you | ooked at
ti p-wages and -workers who worked for a nmom and- pop
organi zation differently than you | ooked at
ti p-wages that worked at Aive Garden

You | ooked at tip-wage workers with parity
across the board, and | think that's a reasonable
process to foll ow

In conparison, we're |ooking at, you know,
m ni nrum wage workers now that, if they work in

McDonald's are treated differently than m ni numwage



© 00 N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

wor kers who work in the nom and- pop.

And just as a statenent, | just think that's
patently unfair.

Thank you, M. Chair.

SENATOR MARTINS: Thank you, Senat or.

LI NDA DONAHUE: Thank you.

SENATOR SEWARD: | have no questi ons.

SENATOR MARTI NS: Thank you.

You know, | appreciate you bei ng here,
because it gives us context of a prior wage board
that, frankly, stayed within the paraneters of the
wage | aw.

The law s there, it's rather specific. It
calls for certain paraneters, you have certain
gui del i nes, you stay within those guidelines, and
you cone out with a conclusion on the far end.

And the process has worked since the 1930s,
since this wage act went into effect.

This particular wage board that we're
di scussi ng today, not yours, seens to have gone off
the rails, or outside of those guides, that were
there for so many years, for so nany boards prior.

And, so, your experience with the wage board
is very telling, and | appreciate you being here.

Thank you very nuch

23
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LI NDA DONAHUE: Thank you agai n.

SENATOR MARTINS: Next up we have,
M. Angel o Amador, who is senior vice president and
regul atory counsel for the National Restaurant
Associ ation, as well as Ms. Melissa Fleischut, the
presi dent of the New York State Restaurant
Associ ati on.

Wel come, good norning, and thank you both
very much for being here.

W have received copies of your testinony.

Wi ch one of you would like to go first?

Ladies first.

Thank you.

MELI SSA FLEI SCHUT: Thank you,
Senator Martins, and nenbers of the Conmittee, for
gi ving us the opportunity to be here and speak
t oday.

My name is Melissa Fleischut. | am president
and CEO of the New York State Restaurant
Associ ation, and have been since Septenber of 2013.

During ny tenure as CEQ, | have lived through
two wage boards al ready.

And prior to that tinme, | have been with the
New York State Restaurant Association for 15 years,

and was able to view and testify at various other

24
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wage boards as wel|.

So, hopefully, mnmy experience there as well
coul d be hel pful.

The New York State Restaurant Association
represents the restaurant industry throughout the
state. W are the |argest state restaurant
associ ation in New York.

And on behal f of our nore than 2,000 nenbers,
and thousands nore restaurants across the states,
and in your districts, we're grateful to be here,
and submt the follow ng conments on the fast-food
wage board process.

Under New York State law there are two types
of wage boards, as you have al ready addressed.

One is often called, and is, in fact,
required to be called, within six nonths of a
statutory m ni num wage i ncrease by the Legislature.

Thi s wage board investigates wages of
fast-food workers, and is detailed in Section 2 of
t he New York Labor Law, Section 653.

Recently, this type of wage board was call ed
to investigate the adequacy of the cash wage for
ti pped-enpl oyees, and, ultimately, recomrended a
50 percent increase to the cash wage, from $5 an

hour, to $7.50 an hour, if tips equal ed at
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| east $1.50 an hour, bringing themup to the
$9. 00 statutory m ni mum wage as of Decenber 31st
of this year.

The second is outlined in Section 1 of
New York Labor Law, Section 653, and has never been
used to create a higher mni mum wage for one sector
of a single industry.

This is the section of |aw that Acting
Conmi ssi oner Mario Musolino and Governor Cuonp used
to formthe nost recent fast-food wage board.

It states, "The comm ssioner shall have power
on his own notion to cause an investigation to be
made of the wages being paid to persons enployed in
any occupation or occupations, to ascertain whether
t he m ni nrum wages established in accordance with
provisions of this article are sufficient to provide
adequat e mai ntenance and to protect the health of
t he persons enployed in such occupation or
occupations.”

The acting comm ssioner did not on his own
notion cause an investigation.

He was instructed to do so by Governor Cuono
who hol ds significant | everage over the acting
commi ssi oner because the Governor has the option of

appointing himto be the conm ssioner of |abor or to
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seek soneone el se for the position.

We know Governor Cuonp instructed the acting
commi ssioner to formthe fast-food wage board
because he stated so in a May 6, 2015, opinion
editorial in "The New York Tinmes," in which he said,
"I amdirecting the conmm ssioner to inpanel such a
board to exam the m ni num wage in the fast-food
i ndustry."

Furthernore, New York State statute allows
the acting comm ssioner to call such a wage board
for an occupation or occupations.

"Fast-food worker"” has never been a defined
occupation in New York State | aw.

The wage board itself created this
distinction, and in that act, took on the role of
the Legislature to set policy.

Nowhere in the statute is the acting
commi ssioner or the Governor given the authority to
create an occupation to regulate w thout |egislative
action.

There have | ong been distinctions in
New York State |aw for food-service workers who
receive tips, and wage boards are often inproperly
assenbl ed to determ ne what regul ati on should be for

this sector of enployees.

27
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The reason the regul ations for these workers

are set outside of the normal process is that they
are paid differently; namely, through tips, and
regul ating themrequires distinct know edge of how
the industry operates, so these wage boards include
i ndustry and enpl oyee representation.

This was not the case for the fast-food wage
boar d.

The fast-food wage board did not include
proper or fair representation fromthe restaurant
i ndustry.

Under Section 655 of the Labor Law, the wage
board requires that the board have equa
representation from busi ness groups, enployee
groups, and the public, and that representatives
nmust be selected in, quote, so far as practicable,
from nom nations submtted by enpl oyers and
enpl oyees in such occupati on or occupati ons.

As the largest and only statew de restaurant
association, it would have been quite practicable,
in our opinion, to call, e-mail, wite, fax, tweet,
or even send us a Facebook nessage, asking us if we
woul d be willing to serve on the wage board.

We woul d have happily obliged, and provided

val uabl e insight that was sorely m ssed fromthe
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process, or, we would have been pl eased to recomend
a qualified restaurant owner to serve in this
capacity.

The busi ness representative was Kevin Ryan,
the owner of a web conpany whose background is in
fashi on and technol ogy, and he coul d not have
possi bly properly represented the restaurant
industry and its interests because he has no
experience or stake in the business.

Not one nenber of the board had any
experience in the restaurant industry, and all three
publicly supported a higher m ni mum wage i ncrease
bef ore the process even began.

From t he begi nning, the association decried
these actions as unfair, and correctly predicted
they would lead to a biased decision and bad public
policy.

Furthernmore, during the public hearings,
restaurant owners were not given a fair shake at
testifying.

Labor groups bussed in |arge nunbers of
people to intimdate and heckl e anyone who testified
agai nst a $15 m ni nrum wage.

The associ ation had several nenbers attend

t he hearings, but after seeing how busi ness owners
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were being treated by the crowd and the board, they

deci ded not to put their business at risk.

Thr oughout the hearings, business owners were
booed and jeered during their testinony, and board
menbers did little to control the crowd.

Al so, a business owner's tine was cut short
during the first hearing -- the final hearing in
Al bany, sonething that did not happen to a single
ot her advocate for a m ni num wage i ncrease.

Finally, the New York State Public O ficers
Law, Article 7, Section 103, states that, "Any
proposed resolution, law, rule, regulation, policy,
or any anmendnent thereto that is scheduled to be
subj ect of a discussion by a public body during an
open neeting shall be nmade avail abl e, upon request,
therefore, to the extent practicable, as determ ned
by the agency or the departnent, prior to the
nmeeti ng during which the records will be discussed."

During the fast-food wage board's July 27,
2015, public meeting, the nmenbers of the board net
via tel econference, and voted on the final witten
report the wage board sent to acting conmm ssioner
for his approval .

However, the final witten report that the

board nenbers voted on was not available to the
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public until late in the afternoon on Friday,

July 31st.

Thank you very nuch for inviting me to speak
today, and | woul d be happy to take any questi ons.
O, if you want M. Amador to speak first, and then
take questions after, we'll be happy to do that too.

SENATOR MARTINS: Yes, | appreciate that.

W wi |l have sone questions, but, |I'm going
to ask M. Amador to give us his statenment, and then
we'll get into sone of those very fine points that
you' ve presented here today.

MELI SSA FLEI SCHUT: kay.

SENATOR MARTI NS: Thank you.

M. Amador.

ANGELO AMADOR:  Thank you.

First, thank you for the invitation to
testify here today.

| have prepared an oral statenent, but by the
time | landed in Al bany |ast night, | had gotten
plenty of e-mails, letting ne know that there was
going to be another event in New York City today,
that | thought | should use sone of nmy tine to
address two things, in addition to the | egal aspects
of this.

One is, the political nature of this.
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You know, having the Vice President, who is

| ooking at a presidential race, bring this issue in
the formthat they're bringing it shows that this is
nore political than trying to come up with good
policy.

I"mgoing to tal k about the | egal rules that
this Legislature, with the Governor's signature, set
in place for a wage board, that we're not follow ng.

Last night, also, when | was watching TV,

I was watching the I ocal news. They had a politica
hour, and they had a denocratic senator speaking on
anot her issue. But one of the things he said about
oversight, and I think, you know, this is a good
reason to have this oversight hearing, was: Light
is the best disinfectant.

And | |iked that, because, you know, none of
the people that were involved in this decision, they
were all invited, but they weren't here.

And | wonder, you know, why they're scared
of f, that they decide that, only if they're
surrounded by | oving crowds, you know, cheering
their nanes, they're not willing to speak about the
i ssue.

So, | wanted to digress a little bit, and

al so because, in addition to the | egal aspects,
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I wanted to tal k about the economni cs and the inpact
on nenbers and workers, you know, people that are

i nvesting and nortgagi ng their houses and taking
risks, to make a better life, that are being

i npacted by this.

It is inportant to know what this is not
about, and I want to also follow on what
Senat or Seward sai d.

This is not about the wage itself. You know,
we're not saying that the Legislature cannot do
this, and we're not saying that we want peopl e not
to get better wages and to nove up in life.

You know, we all want that for our workers.

And -- but we think it's inportant that the
process and systemthat we have of checks and
bal ances is foll owed.

One thing that, you know, | did years ago,
| did teach state and local |law, so, | had a chance
to review the laws in many states.

And | think it's interesting, also having
wor ked for a governor for 5 1/2 years, it is
frustrating sonetimes when the Legi sl ature doesn't
go your way, but that doesn't excuse trying to act
as they did in this case.

It's actually illegal, trying to act as if

33



© 00 N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

34
there wasn't a Legislature.

There is a Legislature, let's have that
debat e.

You know, we will be here, you know, the
New York State Restaurant Association, and others,
to have the debate, and to put forward econom c
anal ysi s and ot her information.

So, now, the Legislature in New York we know
has the authority to set up m ni mum wage.

They can concede that power and give that
power to sonebody el se, you know, if they so wish to
do so. And they have created a nethod, and they
have created a process to do that, by doing with
wage boar ds.

And hear -- we just heard the witness before
ours -- before us talk about how it was done in
2009, where they followed all the procedures.

They can have up to nine nenbers in that wage
boar d.

And the reason for that nunber, is that they
want to make sure that all of the industries, all of
the groups inpacted, are well-represented.

So they picked the m ni num nunber, they start
with three.

But then when you pick the m ni num nunber of
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nmenbers that you can have there, they didn't foll ow

that, because it says that you have to have, as
Mel i ssa just said, as nuch as practicabl e,
representative fromthe industries and fromthe
gr oups.

Now, | will even question whether the
representative from SEIU represents workers in the
fast-food sector.

They want to, but, | would question whether
t hey do now.

But putting that aside, it is clear that the
representative for the enployers is not a
representative fromthe restaurant industry.

And, usually, you know, we -- | wouldn't even
be here today if it wasn't for the fact that they
are targeting conpanies, and they're punishing
New York restaurants, based on a rel ationship that
they have in nane only with restaurants outside of
this state.

So, they didn't contact us either.

| don't if I would have been able to find out
on Tweeter (sic), and I don't know where ny fax
machine is, but they certainly didn't send a letter,
or call, or wite an e-mail, saying, Hey, you know,

we're doing this. Can you send us soneone?
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Ei t her sonmeone from our association, or we
woul d have gotten them a good nenber in New York
that owns restaurants in New York, a franchisee, to
be on that board to be able to give insight.

None of that happened.

Now, it is not that it's just an oversight,
and it's not just that this is unfair.

It is illegal.

The board, the Legislature set up this
process, and it nust be foll owed, because the power
that the Legislature is giving away, or giving or
| endi ng to sonebody el se, they do, after having
anal yzed, under what circunmstances, under what
process, would we allow for this to happen.

So, it is nore than a big deal

W think it is illegal, and in addition to
unfair.

The other very inportant point to bring up is
what -- Senator Martins, what you said earlier, and
what keeps comng up with the idea of occupation.

"Qccupation” is defined as "industry created
or a class of work."

Now, | have never seen, and in all of the
anal ysis that they did, the supposedly econonic

anal ysis that was done, |ooks at "fast-food" as
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defined in law. It's never defined as
30 restaurants sharing the sane nane throughout the
country. That doesn't exist anywhere.

So, they are picking this at random

This is not the authority that was given to
them because, if not, any business would be at risk
of being picked |ike that and chosen for this kind
of i npact.

Now, I"'mnot going to go into the details of
ot her constitutional issues.

I know that Jeff is going to talk about it
fromthe perspective of the franchi se association.

But, you know, there is constitutional issues
when you start treating people differently, and
conpani es differently, of based on where their
headquartered, or based on the rel ationship of
i nterstate commerce.

But, again, I'mgoing to | eave that aside.

What | do want to use sone of ny tine for as
well is, to talk about the econom c inpact, and
| want to give you a story.

I was in Mbile, Al abama, a couple of weeks
ago, and | got to speak to a franchi see that owns
one franchise. And he used the word for a conpany,

you know, "corporate."
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He was a big official there. You know, he

was novi ng up

And | asked him Wy did you decide to own
your own franchi se instead of continuing to be a
cor porate enpl oyee?

And he said, You know, | wanted to be in
charge of ny own destiny.

And | asked him you know, How do you view
your franchise? Howis this different?

He used to own three.

He sold one to his brother.

And he sold the other one -- he now only owns
one -- to his |long-term manager, because hi s nmanager
want ed to have that experience.

He said, You know, Angelo, when |I go and
apply for a loan, the corporation is not signing
that loan with ne.

It is nmy house, it is ny kids' savings. It
is all of that on the line.

If I do not make payroll, and | have to
cl ose, the conpany is not going to come in. |It's
not going to conme and bail you out.

As a matter of fact, they're paying for what
he calls "a playbook. "

We get a playbook that has proven
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successfully in other places, and they said, If you

wor k hard and you follow this playbook, you know,
your chances go up

So |I'm paying for that playbook, and it's not
that they're payi ng ne.

They' re | ooki ng at incone from conpani es that
is based, in nost cases, not fromsales of food in
New York City or anywhere el se, or New York State,
but, real estate, |ease agreenents, and other things
as wel | .

They' re making | ots of noney; therefore, they
can pay nore.

They're not | ooking at this one guy that
nort gaged his house, that borrowed the savings that
he has in his 401(k) fromthe conpany, to open this
busi ness.

That's who's getting penalized.

And now he's going to have a conpetitive
di sadvant age because of the way this definition.

And, again, it's not only unfair, but it's
illegal.

And that's why, you know, we sent all of
t hese objections, but I"msure they fell on deaf
ears.

And we're | ooking, and that's the reason w
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we are here today.

So, | cannot thank you enough, you know, for
hol ding this hearing, and for inviting nme to
testify. And | hope | can answer sone of your
guesti ons.

Thank you.

SENATOR MARTI NS: Thank you.

Thank you very nuch

You know, | have seen, |I'msure we all have
seen, conments nade.

Billion-dollar conpanies. Taxpayers
subsidi zing billion-dollar conmpanies. These people
are on public assistance. And this is going to be
our way of being able to elevate them away from
their need to rely on public assistance, by sticking
it to these billion-dollar conpanies.

But I, like you, have had conversations with
peopl e who own franchises in ny district, and they
own one franchi se.

"One," for which they' ve gone into debt, and
they've put their life and risked their livelihoods
and their famly's livelihoods as a result.

That billion-dollar conmpany is not the
conmpany that owns the franchise in our communities.

It's a community nmenber. It's a
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smal | - busi ness owner, every bit as nuch as the
person who owns the |ocal pizzeria in the strip mnal
or on the corner, or the person who's just trying to
make ends neet.

So, could you speak to that?

Because, there has been, and al ong this way,
and in this discussion, on numerous occasions, tines
when there have been references to these
billion-dollar conpanies.

And, again, for me this is a very persona
i ssue, because we're playing -- or, sonebody is
playing politics with the ability of people to put
food on the table for their famlies.

Whet her it's the worker, whether it's the
franchi se owner, the small-business owner, this
comes down to the ability of people to provide for
their famlies, and politics has no place here.

So would you talk to ne about the nature.

I know we have ot her wi tnesses who can talk
about franchi ses, but, that particular point, can
you speak to that?

ANGELO AMADOR:  Yes, | think it's naive.

And, again, the main problemw th these wage
boards starts fromits inception

There are no representative fromthe
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restaurant industry, there are no representative

fromwhat they even define as "fast-food," to be
able to explain these things to them

And then they didn't want to listen
af t er war ds.

When they do their analysis, and the | ooking
of the profits, the I ooking of the profits of the
conpani es -- of the nmain conpany, the franchisor
they may or may not have restaurants in New York.

12 percent is the average now for a | ot of
t hese conpani es of corporate-owned restaurants.

It would have been smarter, and nore
accurate, to look at the profits of the actua
restaurants that are being affected.

The profit margin in sone of these
restaurants is 1 or 2 percent.

So where they're tal king about billions of
dol l ars, and they nake this assunption as well as,
where they state, Well, it's okay, because if they
cannot afford it, sonmehow, sonebody's going to wite
a big check from Gak Brook or from Seattle or from
Denver .

That's not going to happen. That's not how
t he system works.

There are nmany different business nodels.
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There are sone restaurant chains that are

100 percent corporat e- owned.

But it seens that the ones that they are
targeting are usually -- are nostly owned, at the
rate of 90-sonething percent for Burger King, for
exanple, by individuals. | nmean, only one or two.

94 percent of the businesses being inpacted
by this recomrendati on are small businesses in
New York State. Those are the people that are being
put at a conpetitive disadvantage.

SENATOR MARTI NS: Thank you.

Any questions?

SENATOR MURPHY:  Yeabh.

I'"d just like to thank you for com ng here
toni ght -- Angelo and Melissa, this afternoon.

But, you nmade a great point.

The profit margin is razor-thin. And people
m ght pass by your restaurant and say, Ww, it's
doi ng great.

They don't know the gray hair that's going on
at hone, and putting food on your kids' tables, and
things like that, and the risk that has gone into
all owi ng that to happen.

Li ke you said, a lot of it, we want to

encour age people to come to New York.
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Entrepreneurship is great. It gives them

freedomit. Alows themto grow.

That's what we're trying to encourage here.

Having a seat at the table, and allow ng al
the rules, and knowi ng what you're getting involved
in, is crucial to establishing a successful
busi ness.

And that's what Anerica is all about, is
bei ng able to cone here and have the | and of
opportunity and be able to do this.

And when you want to create nore rules and
regul ati ons, and keep stanpi ng down on
smal | - busi ness owners, because that's what runs
Anerica, that's what runs New York State, is the
smal | - busi ness owners. It's not the big
congl orer at es.

And that's what we need to | ook into and take
care of, to be quite honest with you, is the
smal | - busi ness owners.

But, to your point, the profit margin is
razor-, razor-thin.

You know, if you have one or two consecutive,
or three bad nonths, you're done.

Trying to nake that up is tenfold, not just

havi ng anot her good nonth the foll ow ng nonth.
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So, you know, people don't understand the

stress that, you know, business owners go under, the
gray hair that they get. The -- you know, to --
there's a lot that goes into it.

And | just appreciate you com ng here and
testifying today.

ANGELO AMADOR:  Thank you.

SENATOR MARTINS: Thank you, Senat or.

MELI SSA FLEI SCHUT: Just to nake the
Committee aware, | did want you to know, that when
| testified before the wage board in Al bany, one of
the reconmendati ons that we asked for fromthe wage
board, was to consi der exenpting out franchisees, if
they were really trying to go after corporate
conpani es and | arge profit-naking conpani es.

First of all, that's debatable.

But, you know, if that's who they were really
targeting, that they woul d consider opting out and
| eavi ng the franchi sees out of the definition.

Qoviously, they didn't listen, but that's
what we tried to do.

SENATOR MARTI NS: Thank you.

Senat or Sewar d.

SENATOR SEWARD: Yes, very briefly,

| appreciate your testinony here on behal f of the
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restaurant associ ation, both fromthe state | evel

and the national perspective you' re giving us.

You know, | think the -- just of our first
two panels here today is very startling, in ternms of
a contrast. Alnost "The Tale of Two Cities."

The tal e of two wage boards.

In terns of the 2009 wage board, was a broad
spectrum of representation on the wage board.

Peopl e who are directly involved in those industries
had a say at the table and were part of the
deci si on- maki ng process.

The 2015 fast-food wage board that we're
di scussing today, this process, you know, no
i ndustry representation, very little transparency,
in ternms of having information out, in terns of how
they are reaching their decisions and making their
recomendat i ons.

And it is a stark contrast that we've seen
al ready here today, based on our testinony that
we' ve heard.

My question is this, and part of ny concern
here, and perhaps M. Amador could best answer this,
you know, fromthe national perspective, in terms
of: If, in fact, this process -- this flawed

process is carried out to its expected concl usion,
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the inpact that that will have in terns of the inage
of New York State, in terns of being a good place to
invest, in terns of fast-food restaurants, going

f orwar d.

If you could speak to that, in ternms of the
image that that will protect -- or, will project,
rat her, across the country.

Because, it's always a concern, that if we
make our state less attractive, that will inpact the
opportunities that workers have here if there's no
i nvestment in new business here.

And, secondly, if this expected
recommendation is followed through, in terns of what
we coul d expect in terns of changes in the industry,
in ternms of, rather than going into --

And I"'mon the road a lot in nmy nine county
districts. | frequent a |lot of fast-food
restaurants because of ny schedul e.

-- rather than walking in and dealing with a
person, I'mtold that you can walk in and I'll have
to punch, you know, on a pad, naking -- placing an
order that way, costing someone a job.

And that could nunber into thousands here in
New Yor k.

So, if you could speak to those points, and
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potential problens that we're seeing, because of the
fl awed process that we've seen with this wage board.
And, if their recomendations are fully carried out,
what that would mean in the industry.

ANGELO AMADOR:  Thank you.

Yes, |I'l|l be happy to.

On the first one, on the nessage, | think
it's very clear, you know, when New York says
they' re open for business, with this decision, you
know, it clearly shows that it's not open for al
busi nesses. It's open for sone busi nesses.

And it sends the nessage to conpani es that
foll ow the nodel, you know, of creating a playbook
that is usual in other places, that they're not
wel cone. Their business and their business nodel is
not wel cone in New York State.

Agai n, because this is creating a conpetitive
di sadvant age towards these ki nd of businesses.

And it actually ties in with, what do we
expect ?

The prelimnary econonm c anal ysis, that
I included as part of the record in ny testinony,
shows that there will be an increase in prices.

And one thing that is seldomy discussed is,

when fast-food restaurants raise prices, you know,
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it usually inpacts the people lower in the econonic

| adder than others, you know, so it's going to have
an i nmpact on them

Nunber two: It's going to have an inpact on
enpl oynent .

A large magjority of them says they're going

to have to do nore with less -- |less of a workforce.
Automation is something that is comng. It
wi |l probably come faster to New York State than

ot her states because of this.

And, again, you know, this is sonething that,
my first job, you know, was as a janitor. But then
I worked in the food-service industry, and |I'mvery
thankful for that. It taught ne a |lot of things
that | was able to carry through ny career.

We shoul d have those first steps in the
| adder, to be able to nove up.

A lot of those are going to go away,
overtaken by automation, technol ogy, and others,
because the investnent; otherw se, you cannot do it.

But even nore striking fromthe prelimnmnary
report and the surveys that we did is, 27 percent of
the restaurants surveyed said, you know, they're
going to have to close. They will not be able to

manage it.
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There are restaurants having a profit margin

of 7, 8 percent. There are sone that have a profit
margin of 1 or 2 percent.

Those that are on the edge, and they're
barely making it, they are going to have to cl ose.

So, the inpact, it's not just one thing. You
know, it's what it triggers down the road, in |ess
jobs, in nore automation, and a nunber of other
t hi ngs.

Sure, sonme people will benefit.

One of the things that strikes ne fromthe
report, is ignoring the fact that, while some people
will benefit, that person that was making $14 an
hour is making 15, people will be hurt by it.

The CBO (the Congressional Budget Ofice),
when they | ooked at 10.10, they didn't | ook at 15,
and they didn't ook at 15 on one sector of the
i ndustry only, and what inpact it would have on that
i ndustry.

They | ooked at 10.10 nationw de, and they
said about a mllion jobs could be lost if we go to
10. 10.

For -- then this board of three individuals,
none of which with an econom ¢ background, to say,

Hey, you know, we've | ooked at all these studies,
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and we concluded no one will be hurt. This is going
to be great for everybody. This is even going to be
great for the conpani es.

That's actually in their own report.

It's outrageous when all econom sts --
Denocrats, Republicans, Liberal -- will say, there
is an inpact.

The question is, whether you want to dea
with that inpact or not.

And | think, for this industry, the nmessage
that is sent, which is a negative one, "W do not
want you here," is clearly the nmessage they're
sayi ng, "W do not wel conme you here."

And then the next one is: People will |ose
their jobs because of this.

There's no other way to go about it.

If something costs nore, you buy |less of it.
That is just basic econom cs.

So even, you know, if they didn't have an
econoni st, they didn't have a nmenber of our
i ndustry, but anybody el se woul d have been able to
even explain those basics if they were willing to
listen, which, in ny experience, they're clearly
not .

SENATOR MARTI NS: Thank you.

51



© 00 N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

52
SENATOR MURPHY: Econom cs 101.

ANGELO AMADOR: 101. Pre-econ.

SENATOR MARTINS: A question for Melissa.

You know, if you have two -- let's say, two
i ce cream shops, side by side.

MELI SSA FLEI SCHUT: Okay.

SENATOR MARTINS: Let's say one of themis a
franchi se, and the other one is not.

If this were to go forward, and if the
commi ssi oner issues an order inposing the
requi renents or reconmendati ons of the wage board,
one of those ice creamshops is going to have a
significant disadvantage to the other.

Now, they're both individually owned, whether
it's a franchise or whether it was owned by sonebody
and founded by them thensel ves, but one of thems
going to pay their workers, literally, twce as
much, or alnost tw ce as nuch, as the other

And if we understand busi ness, your expenses,
especially in food, it's |abor, food, and then your
adm ni strative expenses to oversee, insurance and
the |ike.

One of those pieces goes up that much, what
does that do in terms of just fairness in the

i ndustry?
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These are two peopl e who own two busi nesses,
side by side, except one of them happens to have the
nanme of, you know, a national franchise or
multi-state franchise on it, but it's still owned by
t hat i ndividual .

What's the effect?

MELI SSA FLEI SCHUT:  Well, | think it's
interesting, in our conversations around the state
wi th our nmenbers, what they have tal ked about and
what they have said is, both ice cream parlor owners
are scared, and they're scared for different
reasons.

So, the franchisee is concerned that he is
not going to be able to continue to nake noney off
of his business the way he used to, that he's not
going to be able to hire people the way he used to
and bring jobs into his comunity and support his
community locally the way he used to.

The i ndependent ice cream parlor owner next
door is afraid that his people are going to wal k
across the street and go work for the other
i ce cream parl or

So that's going to be increased pressure on
themto raise prices, and to rai se wages as wel |,

and conpete for those dollars.
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Now, the franchisee is going to tell you, I'm

not going to be able to hire anybody el se, because
nmy wages are going to be so expensive, that |I'm not
going to be providing jobs |like | used to be, so

that they're not going to have a great opportunity.

So maybe, you know, it's going to inpact both
ice creamparlor owners, | think, significantly.

And the | abor market is going to be very,
very difficult for the restaurant industry to find
qual i fied people willing to work throughout the
i ndustry in all these positions.

If franchi sees end up goi ng automation, as
we're starting to see already in the airports and
some of the chain restaurants, | nmean, if they nove
towards the tablet situation, where you can order
t hrough your tablet and you don't need to have a
person present, taking your order, there is going to
be an elimnation of jobs in that sector.

And how t hat plays out for the rest of the
i ndustry is going to be fascinating.

Not good, but fascinating.

SENATOR MARTINS: No, no, and the clarity,
and of the point that Senator Marchi one nade
earlier, you know, if you own a business that has

mul ti ple franchises, nore than thirty, and you're
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selling -- you're maki ng sandw ches and selling them

across the counter.

I nmean, you can walk into a 7-el even today
and, if you want, get something to eat while you
pi ck up, you know, a pack of gum

You can pick up a sandwi ch. You can pre-pay
for food across a counter.

The breadth and scope of what we're talking,
we keep tal king about MDonal d's and, you know,
those types of fast-food restaurants, but where does
it end?

You know, does it include Stewart's?

Doesn't include 7-El even?

Does it include things that we do not
traditionally think of as a fast-food franchi se, but
does neet the definition, as broadly as they have
placed it here, which can |l ead to sone very
difficult, very difficult, results.

Can you speak to that?

MELI SSA FLEI SCHUT: Well, | would bet that
there are restaurants owners in all of your
districts that would talk to you about how the

definition of a "restaurant," and what that neans,
has expanded greatly.

So conpetition in the marketplace is fierce.
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Fam | ies are busy, and they tend to grab food
when they can, on the run, between practices and
bal | et and everything el se going on these days.

We certainly understand that, and, we're not
agai nst conpetition. W don't, you know, worry
about the expansion of the restaurant industry in
ternms of nore people comng in.

W welcone it, if they' re able under the
owner's regul ations that they face.

But, | think the problemthat we're seeing is
that this is going to make it significantly
difficult for themto continue to operate in that
envi ronment .

And, this definition is extrenmely broad, and
does bring in what we woul d consider to be food
prepared -- you know, places that are preparing food
for sure.

So | don't know that the |ine even that they
gave us, with the, you know, Well, we think these
people are in, and we think these people are out,

I nmean, | don't think that was particularly clear to
us either, fromthe restaurant association's
standpoi nt, as to why sonme of those people were in
and why sone of those people were out.

And, creating this new definition that has
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never previously existed has to have uni ntended
consequences.

From our perspective, in reading the
definition, it brought in a whole group of people
that maybe they didn't intend to include, but
| would argue they they're in.

SENATOR MARTINS: And that's why we have a
| egi sl ative process, and that's why we have
heari ngs, and that's why we have di scussions, and

that's why we have the kind of transparency and

oversi ght that prevents that from happening, as | am

afraid, you know, this may | ead to.

So, | thank you both for your testinony.

| appreciate it, very hel pful.

Thank you.

ANGELO AMADOR:  Thank you very rmuch.

SENATOR MARTINS: You know, |I'mgoing to go
slightly out of order for our next wtness.

W have a witness here who is an owner of an
ice cream shop. He owns a Ben & Jerry's in
Sarat oga Springs, M. Pat Pipino.

M. Pipino, if you could join us. | know
that you have a perspective on this, and I know you
have a place you need to get to, and | wanted to

accommbdat e you as best as possible. And, ny
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col | eague here to ny left would be remss if we

didn't call you and all ow you to get going.

So, thank you for being here, sir.

PATRI CK PI PI NGO Thank you

M. Chairman, nenbers of the Committee, thank
you.

Thank you for this opportunity to speak.

| amtruly honored to be here.

| have a prepared statenment that | want to
read, but 1'd like to go off script for just a
coupl e of nonents, so that | can put a -- kind of a
human face on this, because | think it's very
i mportant to see where |'ve come from and ny
relationship with this |egislation.

I"ve grown up in New York State my whol e
life. | was raised in Cohoes and Troy by a single
nom who worked two to three jobs at a tine in the
hospitality industry as a cook, which is not always
easy to be a line cook as a femal e.

My nomis a wonderful person and tough as
nails.

She raised the three of us. W grew up in
very hunbl e begi nnings, which is a polite way of
saying we were dirt-poor.

So | enpathize, truly, with some of the
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peopl e that woul d be positively inpacted by this
potential |egislation.

| love the hospitality industry. It's always
been in ny bl ood.

| started washing di shes at the Purple Pub

when | was 12. | followed nmy nomto work at the
Purple Pub. | got a huge pronotion to the pot sink
after that.

And noved on to making pizzas, working in
restaurants.

And then, ultimately, pursuing ny degree,

I did ny two-year degree in restaurant nmanagenent at
SUNY Morrisville; so, New York State-educated as
wel | .

My four-year degree in hotel reserve
managenent at RIT. Was nice enough to get an NRA
scholarship to help pay for that.

So, thank you, Angel o.

| then went and got an MBA at SUNY Al bany
because | wanted to open ny own busi ness.

As one of the previous speakers had said,
| wanted to be the master of ny own destiny.

Since then, | have had two ternms as chairman
of the Saratoga County Convention and Tourism

Bur eau.
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|'ve been on the Ben & Jerry's d oba

Franchi se Advi sory Council for two ternms as well.

So, | have seen the hospitality industry from
a variety of viewpoints. 1It's one that | care about
very deeply.

And | love this state. | care about

New York State.

| understand that, you know, this hearing is
not about the $15 an hour.

How | would | ove to di scuss how dreadf ul
that's going to be in many different businesses.

SENATOR MARTINS: We'll bring you back

PATRI CK PI PINO Yeah, well, all right.

[ Laught er. ]

PATRI CK PI PINO Today is about the process.

It was interesting hearing the perspective
fromthe previous speakers because they hit on so
many great points.

And hearing your "ice creani exanple, | found
particularly illumnating.

One of ny fellow franchi sees once approached
Ben fromBen & Jerry's and said, Ben, | didn't get
in this business to nake a | ot of nobney, and so far
' ve been successful.

Anot her favorite one that |'ve heard, because
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| still to this day work in restaurants, when a
friend fromny past days says, Hey, can you bartend?
Can you cook?

And | ran into Ms. Marchione at a function,
and she's, like, What you are doing here?

| still do so.

But one of the running gags is, How do you
make a small fortune in the restaurant business?
You start with a |arge fortune.

So, it's a very, very, very dear issue to ny
heart .

So, as | said, nmy nane is Patrick Pipino.
I"'mthe owner of Ben & Jerry's in Saratoga.

Thank you for allowing ne to testify at this
heari ng.

In my opinion, the recent report and
recommendati ons i ssued by the fast-food wage board
are severely fl awed.

| -- actually, | have called
Senator Marchione's office to see if this
woul d i npact ne, because it doesn't define
"ice creamparlors.”

Are they fast-food workers?

Are they not fast-food workers?

Sonmeone before nme said that it was a very
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broad definition.

I would say it's a very vague definition.

There's a distinct difference in those two
wor ds.

| couldn't glean whether it was 30 franchises

countryw de, or statew de, because that, too, has an

i mpact .

Is ice cream even fast-food?

And when we do our sales tax, we have a
classification code. | don't think that

cl assification code even appli es.

That said, this is not just about ne.

This is all of ny fellow restaurateurs, that,
you know, there's a belief out there that we are
fat-cats that live high on the hog.

And to anyone that says that, | would be nore
than happy to share ny wage data with them

You know, when | bought the business back in
'96, after working ny way up as a nanager while
pursuing ny MBA | paid nyself, and this is kind of
illum nating, $15 an hour, because that was all the
fi nanci al nodel coul d support.

And the previous speaker tal ked about, you
know, razor-thin margins.

Franchi sees, we get the benefit of a nationa
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nane behind us. And | love selling Ben & Jerry's.

You know, we are a national conpany.

The downside is, we pay franchi se fees, we
pay conbination ad fees; all kinds of fees that the
nom and- pop that's next to us doesn't have to pay.

To then hit us with yet another, by doubling
our wage costs.

Senator, you had said it first: You' ve got
your |abor. You pay your cost-to-goods, or, your
food costs or liquor costs. And then you pay your
general adm nistrative, which is rent, insurance,
and ot her things.

By overnight, by executive fiat, with the
stroke of a pen, our financial nodel can go to pot,
and I will be conpletely disincentivized because our
nodel doesn't support doubling our wages.

If our current wage structure, which is about
21 percent to 24 percent, doubles to 48 or 50,

Il will either be out of business, or I will -- the
margins will be so thin, | can nake nore noney
wor ki ng el sewhere and | will |eave the business.

I"'ma single-unit franchise owner. |'mnot a
fat-cat.

"' mnot Starbucks.

"' mnot corporate MDonal d's.
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And there's another el enent that needs to be
di scussed: Different franchises have different
structures.

St ar bucks are all corporate-owned.

| have friends that own MDonal d's
franchi ses. They don't own 30 of them or 50, or
80. They're either single or a couple of units.

That's very, very inportant.

Senat or Murphy, you di scussed how we're the
50t h-ranked for business in the United States.

That, too, is illumnating.

| love this state, | want to stay here.

But | can't tell you how many of ny friends
speak all the time about how they can't wait to get
out of New York State, or they were so glad they got
out of New York State, because they've been killed
with regulations, killed with taxes, and killed, for
| ack of a better word, by the perception of the
three nen in a room That decisions are nade by
three men in a room

There's no transparency.

And, yet, when | see Governor Cuonp's ad,
sayi ng, you know, We're all for business. W want
to bring business back; well, when | see things |ike

this, it makes ne question how sincere that
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statenent is.

Is he paying nerely a |ip-service to wanti ng
business to cone into New York State and to help the
smal | - busi ness owner, or is he not?

The fast-food wage board was not conprised of
anyone fromthe fast-food industry.

It's difficult for ne to understand how t he
wage board nenbers can inpose such requirenments on
an industry where they have no experience.

I would not to go a doctor that had no
experience. | would not let himtell ne what was
wong wWth ne.

The fast-food wage board didn't receive any
testi mony from busi ness owners or enpl oyers or
associ ations that represent our business interests
and the interests of the enpl oyees.

The vast majority of witnesses that testified
at the fast-food wage board hearings were enpl oyees
solely from one sector

| understand workers who cannot afford to
nmake ends neet for their famly definitely deserve a
seat at the table.

My not her was one of those people.

| absolutely appreciate the stakehol der

el enent of this.
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But owners deserve a stake -- a seat at the
table as well. W are stakehol ders.

The State is a stal k hol der.

And it's wonderful that we are now tal ki ng
about technol ogy, and wanting to bring these
hi gh- payi ng, good-paying jobs into New York State,
but, there is a whole other elenent of business out
there that |I'minvol ved in.

| question whether the law allowi ng for the
conveni ng of the wage board does not also require
t he wage board to have sonmeone fromthe industry
being -- as representing our interests.

| question that deeply.

Initially, ny experience with nenbers of the
Legi slature leads ne to believe that this branch of
government is the one that should be making this
deci si on.

| try not to tal k bad about any governor or
any president, regardless of party, but I can't help
but think that this is the governor trying to do an
end-around, to use the football colloquialism

The Legi sl ature should be making this
deci sion, because it's the Legislature that has the
finger on the pul se of the enployees and the

busi ness owners and the vari ous stakehol ders that
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make up our great state.

In sunmary:

| believe the process undertaken by the
fast-food wage board has been significantly flawed.

I would urge the conm ssioner of |abor to
defer to the nmenbers of the Legislature when nmaki ng
a decision this inmportant that's going to inpact
this many peopl e.

I would al so hope that they | ook at the
| ong-term econoni cs of this.

One of the argunments that |'ve nade on
Facebook or Twitter, and | know, it's alnobst ironic,
because Ben & Jerry's is usually all about, you
know, social novenments and things, but | see both
sides of that as well.

Wiile | nmay be a Ben & Jerry's franchi see, at
the end of the day, | need to put food on the table,
and | need to nmake the nunbers work. And if it
doesn't pencil, you know, we can't take on further
debt .

| always | ove how states and the gover nnent
can just take on nore debt to solve a cash crunch.

W don't get that option.

Qur option is, go out of business.

SENATOR MARTINS: And lay off all your
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wor kers.

PATRICK PIPINO And lay off all our workers.

Wiich -- and that's another -- | don't
want -- | know this is about the process, and it's a
fl awed process, but 95 percent of ny staff are
bet ween the ages of 15 and 19 years ol d.

They're going to -- if this goes through and
we are a part of this law, | haven't found out
whet her we are or not, they're going to make the
same anount of noney as a 15-year-old, that 19 years
ago | made by taking all the risk, working all the
hours, and putting this up for them

And, Senator Mirphy, when you tal k about the
gray hairs, and whatnot, | can tell you about nights
where | threw up, or where | started crying, as a
grown man.

M wife's, |ike, Wiat are you worried about?

I'm like, I"'mworried about whether we can
feed the girls.

You know, thank God ny wife is a teacher.

And there's another favorite joke of, Wiat is
entrepreneurshi p? Entrepreneurship is being married
to soneone that has benefits.

[ Laught er. ]
PATRICK PIPINO Wth that, I'd just like to
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thank all of you for convening this Coormittee, and
for allowing ne to speak.

Thank you.

SENATOR MARTI NS: Thank you very nuch.

I know we have a few questi ons.

| amgoing to defer, first, to ny coll eague,
Senat or Mar chi one.

SENATOR MARCHI ONE: Thank you, Chai rnan.

Pat, thank you so nmuch for being here.

You know, yes, you have a franchise; but,
yes, you own only one Ben & Jerry's.

And | amcertain that it's very difficult for
you to get out of Saratoga Springs during this tinme
to be here with us, taking time from your business
and your famly.

And | just want you to know how nuch
| appreciate that.

PATRI CK PIPINO The pleasure really is m ne.

SENATOR MURPHY: Thank you.

You know, | net Pat many, many years ago in a
previ ous position, two or three previous positions
for nme, ago. And | nmet Pat as a community nenber,
when | was bringing in sonme ice creamfor clerks of
t he board, way back in the '90s.

SENATOR SEWARD: New York State town clerks.
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SENATOR MURPHY: A long, long tine ago.

And | called Pat, and he cane for free, and
he hel ped our group.

That's the community-m nded | ocal business.

That's not -- and there's nothing wong with
bei ng a franchi see who owns thirty.

There's nothing wong with success in our
country.

That we nake it ook like, if you' re very
successful, we need to take nuch nore from you.

There's nothing wong with that, so | don't
nmean -- |'mnot saying that in this regard.

But Pat is a businessman in Saratoga Springs
who is so comuni ty-m nded, such a part of the
community, and, a small-business owner that should
not, if heis in this situation, should not be being
put into this situation.

No one shoul d be being put into this
situation of the haves and the have-nots.

And I'mgrateful for you to be here, Pat, and
for you sharing your perspective on what it is to
own a franchi se, but only own one.

Thank you, Pat.

SENATOR MARTINS: Thank you, Senat or.

So | have a question for you.
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PATRI CK PI PI NO  Shoot .

SENATOR MARTI NS: Absol utely.

Wwell, first of all, I'lIl make a point.

If you have a question as to whether or not
you're in? You're in.

PATRI CK PI PINO  Oh, super!

SENATOR MARTI NS:  Yeah.

But let's ook at this, going back to ny
exanpl e from before

If you are a franchise that is covered under
this -- these recommended deci sions, you' re going to
have to pay your enployees on this scale that was
recommended, dependi ng on what ever the comm ssioner
deci des.

If you disenfranchise fromBen & Jerry's, and
deci de to open --

PATRICK PIPINO. | can't.

SENATOR MARTINS: | under st and.

-- but let's say --

PATRI CK PI PINO. There there's a covenant not
to conpete that's part of our franchise agreenent.

SENATOR MARTINS: | understand, but,
M. Pipino, I'mjust suggesting that, if you did,
you can just sinply get around the requirenents of

this order sinply by saying, You know what? | am no
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| onger Ben & Jerry's. | amgoing to be, you know,
Pat's Ice Cream and, now, you no |longer have to
foll ow that order

It's inconceivable to ne that an order that
deals with issues of this magnitude, that have to do
with the viability of businesses, but, also, dea
with people's lives on a basic |level, can be sinply
i gnored by sinply changing the nane of your
busi ness.

It's inpossible to think that that is good
public policy in this state, and it's inpossible to
consi der that.

And, frankly, | appreciate the perspective
that you bring here.

For ne, it's always been about fairness for
ever ybody.

And as you said before, if you go out of
busi ness, your enployees al so go honme, and so that's
not the answer.

| really do appreciate your testinony here

t oday.

PATRI CK PI PI NGO Thank you, sir.

SENATOR MURPHY: Well, now that you have sone
nore gray hair, after realizing that, |listen, being

a busi ness owner, | feel your pain.
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I own and operate two busi nesses, and, you

know, these things are -- like |I said in nmy opening
statenment, the economc inpact on this is
devastating, and to New York State with regards to
peopl e staying here and being able to, you know,
afford to just live here, nonetheless run a
busi ness.

So, | feel your pain. | -- that's why |'m
here, to listen to you

And this was about transparency, about having
some skin in the gane, and about listening to
busi ness owners, and allowi ng their voices to be
heard at the table.

And | believe that was not done.

PATRI CK PIPINO G eat.

Thank you, sir.

SENATOR MARTINS: M. Pipino, thank you very
much.

PATRI CK PI PI NGO Thank you

SENATOR MURPHY: Thank you, Pat.

SENATOR MARTINS: Next up we have
M. Jeff Hanscom who's the director of state
government relations and public policy for the
I nt ernati onal Franchi se Associ ati on.

Good aft er noon.



© 00 N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

JEFF HANSCOM  Afternoon, at this point.

Chai rman Martins, nenbers of the Conmttee,
t hank you very nuch, not only for calling this
heari ng, but thank you for inviting us to speak
here. W certainly appreciate it, an invitation
that we did not actually receive fromearlier wage
boards, but -- or fromthe wage board, | should say.

Just a little bit of background about the
I nt ernati onal Franchi se Associ ati on.

We're the largest and ol dest organi zati on of
our type in the world.

W represent approximtely 780,000 franchise
establ i shnments supporting nearly 9 mllion jobs and
$890 billion in econom c output here in the U S

That represents approxi mately 3 percent of
the U.S. GDP on any given year.

Franchi se business in New York State,
specifically, is an enornmous contributor, both in
wor kf orce and economi c i npact.

873 brands have at |east one |ocation in
New Yor k, representing over 15,000 franchise
establ i shnents across the state.

O those 15,000, over 8,000, "8,000," are
involved in the restaurant and food sector.

According to the data that is provided to the
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federal trade commi ssion, the organi zati on charged

with regulating the franchise industry at the

nati onal |evel, franchi se businesses in the food and
restaurant sector in New York, prior to this wage
board, had projected a 4 1/2 percent growth rate in
New York, which is despite the rules and regul ati ons
that are already in place.

A 4 1/2 percent growh rate, which is
actual ly far above the national -average projected
growh rate within the franchise industry of
2.3 percent.

So here in New York we are already -- we were
on the right track, 4 1/2 percent, which, | guess,
it is alnost double the national growth rate within
the franchi se-restaurant industry.

The vast majority of quick-service
restaurants, or, fast-food restaurants, and other
busi nesses operating within the franchi se busi ness
nodel , are owned and operated by | ocal business
owners and the franchi sees.

"Il say that again: They are owned and
operated by the | ocal business owners.

These | ocal business owners pay fees, pay
royalties; they pay for the ability to open that

franchi se establishnent. That does not cone free.
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Someone does not enter into the idea of opening a

nati onal -brand fast-food restaurant on a whim

It's a significant time and financia
deci sion that goes into decidi ng whether you want to
open a national -recogni zed qui ck-servi ce restaurant
versus a nom and- pop restaurant.

These | ocal franchisees are |legally separated
fromtheir franchise, or, "parents."

The franchi sees are responsible for the
hiring, the firing, the paying of wages, the
provi di ng of benefits; not the parent -- not the
franchi sor conpani es.

And | mention this because it stands in stark
contrast to the stated rationale, and | should say,
this stated rationale, for the calling of this wage
board, which |I believe was nentioned in prior
testinony, was called fromthe top, from
Governor Cuono, was directed.

And in an editorial -- an op-ed piece that he
penned for "The New York Tines" earlier this sumrer,
Governor Cuono repeatedly cited the CEO -- high CEO
sal ari es and enornous profits at various franchisor
cor porate headquarters as the reason for convening
this wage board and exami ning the wages within this

i ndustry.
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That, in and of itself, denonstrates a
staggering |lack of a know edge and under st andi ng
about how the franchise industry works.

The idea that sinply because a franchisor, a
corporation, is nmaking noney, or a CEO is naking a
certain salary, sonehow translates that that noney
goes down the chain to the |ocal franchi see who owns
the Ben & Jerry's, who owns the Subway, is sinply
not true.

It's actually the exact opposite of what
happens.

And, again, it's just a profound |ack of
under standing fromthe top, down.

While we would certainly object to an
increase in the state mi nimum wage that targets only
a single portion of a single econom c sector as
ill-advised policy that significantly interferes
with market forces, we believe applying the new
m ni mum wage only to businesses that are affiliated
with a nationwi de brand is taking a step beyond the
limts of what state governnents nay perm ssibly
regul ate under the U. S. Constitution and the
conmer ce clause, which | believe M. Amador fromthe
Nati onal Restaurant Association touched on, and kind

of passed the baton to ne.
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So I'll touch alittle bit on our
commer ce-cl ause concerns with -- as they pertain to
t he wage board.

This differential mninmmwage requirenent,
or potential differential mninmmwage requirenent,
based solely on whether a small-business affiliates
with an interstate franchi se network, is tantanmount
to a tariff on interstate commerce.

The wage board's reconmendati on to increase
the m ni nrum wage to what ever nunber it may be; in
this case, $15, is the same, in substance, fromthe
view of the franchisee, if, rather than mandating
the paynment of an additional noney; $4, in this
case, per enployee-hour worked, it makes the
franchi see pay a $4 tax.

Requiring a snmall business to pay a tax or a
fee based on its affiliation with an out-of-state
entity and interstate-business network is, to quote
the U . S. Suprene Court, "an exanple of a | aw
di scrim nating agai nst interstate conmerce.”

"Tariffs and | aws having the sane effect

as -- as a tariff," the Court continued, "to have

| ong been recogni zed as a violation of the comerce

| aw.

So sinply putting one business at a
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conpetitive di sadvantage, because of its affiliation
with an out-of-state network, has been held to be a
violation of the U S. Constitution.

Such a wage increase is not only
discrimnate -- discrimnatory inits explicit
intent, but also inits effect.

By allowi ng, strictly, |ocal conpanies to pay
a lower rage -- |lower wage rate than simlar small
busi nesses with interstate ties, the State of
New York will be engaging in the preservation of
| ocal industry by protecting it fromthe rigors of
interstate conpetition; i.e., benefiting the
nom and- pop establishnment at the expense of a
busi ness that has chosen to becone affiliated with a
nati onal brand.

And the Court described -- the Suprene Court
descri bes that as "the hallmark of the econom c
protectionismthat the comrerce clause prohibits.”

Constitutional concerns aside, there's anple
evi dence that a dramatic increase in mnimumwage
will have a significant and | asting negative inpact
on the quick-service restaurant industry in
New York, as well as the consuners.

Vari ous surveys have projected 86 percent of

owners were at |east sonewhat likely to raise their
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product prices in response to this type of an

i ncrease.

83 percent of those owners al so indicated
they could reduce or woul d reduce enpl oyee hours in
response to this type of an increase.

Per haps nost inpactful, upwards of 43 percent
of owners surveyed in New York said that they would
at least -- are sonewhat |ikely to close their
busi ness, based on the potential doubling, or alnost
doubl i ng, of required m ni nrum wage.

If even a fraction of those restaurants were
to close due to an increased mni numwage, it would
very likely eclipse the nunber of new | ocations
slated to open in New York, which, again, would
conpletely roll back that "4 1/2 percent" growth
figure that | mentioned in the begi nning.

The International Franchi se Association
originally recoormended to the wage board, which we
did submit witten comments, to return -- to refrain
fromincreasing the wage for sinply one section of
wor kers within one econom c secti on.

However, that was clearly, or potentially,
not heeded.

We believe the arbitrary and discrimnatory

wage increase is constitutionally dubious and a
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clear violation of the commerce cl ause -- cl ause's

regul ati on of interstate comrerce.

W al so believe that such an action, by
confusing franchise small -busi ness owners with their
corporate parent franchise owners, threatens to
i ncrease the cost on businesses that can sinply

cannot bear them

When the conpetitors will continue to pay
| oner mandatory wages, it will sinply shut the
doors.

It will have a real inpact on enploynment and

econonic growth in New York by elimnating jobs and
evi scerating plans to expand additional units.

We strongly urge the board to nmintain wages
equal for quick-service restaurants; and, instead,
all ow the m ni num wage i ncrease already passed by
this Legislature to continue to take effect.

The fast-food wage board did not consist, and
it has been repeatedly nmentioned, did not consist of
a single representative, "a single representative,”
fromthe qui ck-service restaurant industry.

The International Franchise Association, in
our discussions with various nunicipalities and
states across the country, has repeatedly stated,

and repeatedly asked: W are not seeking specia
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treatment. We're only seeking the sane treatnent.

Thank you very nuch for having me, and
| woul d be happy to answer any questi ons.

SENATOR MARTI NS: Thank you.

Thank you very nuch

You know, |'ve always found Governor Cuonp to
be a bright guy.

And, you know, when he penned that op-ed,
that you referenced earlier, this sumer, and he
included the salaries of CEGs for these nationa
corporations, | have to assunme that he, as well as
all of us, knew full well that that wasn't the gauge
by which this was going to be decided; yet, there it
was.

And so, you know, that's been part of the
trouble, at least for nme personally, in follow ng
this process, is that there's a lot stuff out there
that sinply isn't part of the discussion, shouldn't
be part of the discussion, because it's not true.

Yet, you have people in positions of
authority that are pushing that angle forward, when,
inreality, as we've seen here today, and we wl|
continue to see here fromtestinony today,
franchi sees are small busi nesses who live in our

| ocal comunities, whose kids go to school with our
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ki ds, and who go to nass with us on Sundays.

They are the sane people who own ot her snal
busi nesses, and they shouldn't be treated
differently.

And so, the nore we can say that, and the
nore we can question why a very bright individua
deci ded to pen an op-ed, |et alone the paper publish
it, by the way, when they all knew full well that it
sinply wasn't true, is renarkabl e.

JEFF HANSCOM | -- obviously, we couldn't
agree nore, as an associ ati on.

And | think it speaks to what M. Anador
referenced earlier, that this whole process has gone
off the rails froman econonic exam nati on of wages,
and has gone down the road of a
politically-notivated and politically-founded
exam nation, or, investigation, if you would want to
call it that.

| don't think there's any question that
"The New York Times" or Governor Cuonp did not
under stand what they were witing or what they were
publ i shi ng.

I think they knew, and Governor Cuonb knew,
full well, that that argument appeals to people's

enoti onal side, but has no basis on the actua
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busi ness rel ationship or the paying of wages within
this specific industry.

SENATOR MARTINS: Any qguestions?

SENATOR MARCHI ONE:  Just a conment.

| think what, you know, |'m hearing today,
really, the concern that you hear is that businesses
are going to close. They're not going to be able to
keep their doors open. O, they're going to change
to conmputerized, you know, kiosk systens, which
people will tell you, mllenniuns today prefer to
deal with machi nes than peopl e anyway.

There are really serious concerns.

The bottom line, through this process, is
we're going to | ose jobs. And those people who nay
have been naking $10 an hour, or $11 an hour, are
not going to be enployed. And people who owned
franchi ses and are supporting their famlies are not
going to be there.

And, for this decision to be made w t hout
listening to the industry is absurd.

Absol ut el y absurd.

| appreciate, you know, you reinforcing what
t he ot her speakers have been saying, but we're not
the only ones listening.

I nmean --
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JEFF HANSCOM W certainly couldn't agree

And | think it's -- it's inportant to point
out, again, M. Amador referenced it in his
testimony a couple of years ago, when the CBO
(the Congressional Budget Ofice) |ooked at
10. 10 across the country, and estimtes a range,
anywhere from 500,000 to a nmillion jobs would be
| ost .

And if you extrapolate 10.10 and go to a
potential mnimumwage that's 50 percent higher than
that, | don't have a degree in econom cs, but
| don't think I need one to say that | think nunbers
w Il be worse.

SENATOR MARCHIONE: And | think those are
al ways concerns that have to be addressed wth what
we're doing. W just can't, let's guess at this,
let's take this decision and make it, and watch
peopl e | ose their jobs.

W deserve better in New York.

JEFF HANSCOM | conpl etely agree.

And it doesn't seemthat those concerns or
t hose nunbers were actually seriously |ooked at.

And, al so, obviously, there is already a

statutorily-nmandated i ncrease of m ni mum wage that
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i s underway.

To not wait to see that through to the end,
to see what kind of inpact that nmay have, before
arbitrarily junping so nuch higher within -- to one
i ndustry, seens irresponsible.

SENATOR MARCHI ONE:  And, | nean, we're
doing -- we're tal king process today, but, of course
nmy thoughts al ways go, What about the person who's
not maki ng m ni rum wage, where do they go?

JEFF HANSCOM Well, that's a valid question.

Sonmeone who may have been in a position for a
nunber of years and they've worked their way up
to --

SENATOR MARCHI ONE:  $16 an hour.

JEFF HANSCOM  Sure.

And then the 19-year-old, or the 15-year-old,
serving ice creamfor the sumrer, all of a sudden,
they're at that nunmber. So then you autonmatically
conpress, because the person who's been there for a
nunber of years and has worked their way up to 16,
Well, if the person -- if the 15-year-old comng in
for the summer is at 15, well, then |I should
certainly be at 22.

O, where does it go?

So, certainly, considerations that don't seem
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to have been taken into consideration.

SENATOR MARCHI ONE: Thank you.

SENATOR MURPHY: First of all, thank you for
bei ng here.

To piggy-back of f of Senator Marchione's
little exploit is that, you' re going to have --
| have a few of ny friends that own franchi ses, and
they' re debating whether to stay in New York or go.

And if they do stay, people don't realize
that you have to pay a, | don't want to say a
royalty fee, but you have to pay the franchisor, you
know, a certain fee.

And if they do stay, they're going have to
upgrade, so it's going to be another cost just to
get the technol ogy up to speed.

So there's so many ram fications to this
deci sion here, that | believe that should have just
been vetted a lot nore with people, again, and ||
say it over and over, that have skin in the ganme, so
to speak.

And | know they're extrenely worried about
what's going to happen here, to the point where
they're actually | ooking to go to Connecti cut.

JEFF HANSCOM  Absol utely.

SENATOR MURPHY: And that's only six mles
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acr oss.

And so this is to what Senator Marchi one was
say, |l osing jobs.

And, you know, it's about economc
devel opnent, it's about maki ng, you know, Anerica
great again, and now nmaki ng New York State open for
busi ness.

And this is what we want to do.

We've got to give the people the tools to do
it here.

JEFF HANSCOM  Absol utely.

And it's interesting that you point that out.

And nowhere throughout this process, and,
obvi ously, we've followed it very closely, did we
see any sort of exam nation in which --

Qovi ously, woul d have been nice to have sone
of the folks here today to answer sone of these
guesti ons.

-- never did we see any exani nation or
recognition to the facts that opening a franchise is
not free.

It's not sinply a choice of, What sign do
I want to hang on the door?

There are exceedi ngly high costs, and ongoi ng

costs, that franchi sees bear that non-franchi sed
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busi nesses do not.

And that never seenmed to make its way into
t he conversati on.

Sinply, it appeared to be that it was thought
of: It's just sinply a matter of, well, which sign
do I want to hang on the door? And because the
franchi sor parent conpany in sone far away state is,
that CEO is nmaking a | ot of nobney because | chose to
hang that sign on the door, nme, as the | oca
busi ness owner, |, sonehow, innately have the
ability to pay ny fol ks much nore.

And that's sinply a profound m sunderstandi ng
and m scat egori zati on of how the industry works.

SENATOR MARTINS: M. Hanscom are you
famliar with the Fight for 157

JEFF HANSCOM  Yes, | am

| am yes.

SENATOR MARTINS: And that Fight for 15
effort seens to be awfully simlar to the ultimte
recommendati ons that were nade by this wage board,
woul dn't you agree?

JEFF HANSCOM "Awfully simlar"” woul d be
stating it lightly.

I would say, yes. | would say al nost

parall el .
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SENATOR MARTI NS: Yeah, why don't you tell us
what your understanding is, and tell us a little bit
about this Fight for 15; who's behind it, and why
it's inmportant to us.

JEFF HANSCOM It's funded whol Iy by the
Servi ce Enpl oyees International, or, "SEIU"

And | think, Senator Martins, you alluded to
it earlier: W're talking about an organi zation
that has spent tens of mllions of dollars over the
course of the | ast couple of years making this
novenent, pushing this novenent.

And you saw protests in New York City earlier
this year, folks that were bussed in for these
prot ests.

Coi nci dently enough, these protests were part
of the Fight for 15, orchestrated by the SElU.

W -- we were -- you were able to ascertain
that some of these fol ks who were not, obviously,
| ocal to either Manhattan, or even the state of
New York, at sonme of these denonstrations earlier
this year that were taking place.

And the vast majority of those fol ks who were
out there protesting don't work in the quick-service
restaurant industry.

They were asked on canera, whether or not
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they worked in the quick-service restaurant

i ndustry. And they don't. They were bussed in.

So, to think that this is a locally -- a
| ocal organic novenent specific to one state, to one
town, is sinply not true.

SENATOR MARTINS: Well, look, | would just
like to ask the question, and that's why there were
invitations extended to this hearing.

| just want to ask the question, and | woul d
| i ke sonebody to answer a very sinple question:

If this group spent that rmuch noney to
pronote a national policy to bring $15 wages to
fast-food workers, and we placed one of their
officers, their secretary/treasurer as a nmenber of
this wage board, how do we not ask the question as
to what the influence was of this person and this
group on this effort, since the reconmendati ons,

literally, mrror the efforts of this nationw de

effort, and the spending of, |'ve heard, over
$30 mllion over the last 2 years, to pronote this
effort?

Sonmeone's got to answer that question.
And, frankly, the people of New York deserve
to know fromthe Governor, fromthe comm ssioner

and from nmenbers of that wage board, how nuch that
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i nfl uenced their decision.

JEFF HANSCOM W coul dn't agree nore with
t hat statenent.

SENATOR MARTI NS: Thank you.

JEFF HANSCOM  Thank you, Senator Marti ns.

SENATOR MURPHY: Thank you.

JEFF HANSCOM  Thank you all very nuch
appreciate it.

SENATOR MARCHI ONE: Thank you.

SENATOR MARTINS: Next up we have
M. Ken Pokal sky, who's the vice president of the
Busi ness Council for the state of New York.

Ken, how are you?

KENNETH POKALSKY: CGood afternoon.

I"'mwell, thank you.

Thanks for the invitation.

M. Chai rman, Senator, Senator WMarchi one,

| appreciate the opportunity to be here on behal f of

t he Busi ness Council today.
The Busi ness Council followed closely the

proceedi ngs of the fast-food wage board.

W did testify at the June 22nd hearing here

in Al bany; and, yes, | was heckl ed and booed.
But what we're really interested in, we

represent a nunber of businesses who woul d be
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affected by this proposal; but, also, as we're

seei ng today, our concern that this proposal would
|l ead to a far broader proposal that would affect a
signi ficant nunber of additional businesses.

So this is an issue of real concern to us.

And, again, I'mnot -- you didn't invite us
to tal k about the outconme of the $15 recommendati on,
but we are prepared to talk about a few i ssues of
concern to us, about how this process unfol ded.

And |'m going to sunmarize nost of this,
because sonme of these points have already been hit
on by previous w tnesses.

First and forenost, the conposition of the
wage board.

Section 655 of the Labor Law is pretty clear.

It says, "To the extent practicable, the
enpl oyer reps on a wage board" -- there has to be
enpl oyer reps -- "are to be drawn from
recommendati ons fromthe industry.”

Since this wage board was whol |y
di scretionary, there's no tinetable in statute, or
there's nothing driving this, other than the desire
to have the wage board, we think it was 100 percent
practicable to reach out to the industry and get

their recommendati ons, and have an industry rep as
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one of the three, or one of the six -- there's
supposed to be equal nunber -- fromthe fast-food
i ndustry.

And we' ve seen no evidence of that.

Qobvi ously, the gentleman representing
busi ness on the wage board is not fromthe industry.

Fromwhat | could tell, fromwhat you heard
fromother witnesses, he certainly was not
recommended by the industry affected by this.

Now, | can certainly imgine, with the nakeup
of the board, its reconmendati ons woul d have ended
up 2-to-1 had a fast-food nom nee been on the board.

But | do think the wage board' s deliberations
woul d have been far better infornmed, and | think
t hey woul d have | ooked at issues, | think, nore
carefully, some of the issues |'"mgoing to raise
next, if they had soneone with fanmliarity with the
i ndustry on the board.

So | do think the absence of an industry rep
was material to the outcone of this board.

Second, again, the process, and what the |aw
requires of this process, Section 650 of the
Labor Law says that these wage boards have to
consi der whether its reconmendati ons woul d

substantially curtail opportunities for enploynment
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or earning power.

In other words, it has to | ook at the
econom c effect of its reconmendati ons.

And to do this in a nmeani ngful way, the wage
board woul d have had to consider the finances of the
actual establishnents that woul d be affected.

And as you've heard earlier, nost of the
commentary, and nost -- and to the extent that the
econonics were reflected in the wage board's fina
report, they tal ked about the corporate parents.

There was very little evidence presented or
di scussed, that | saw, and the wage board's
recommendations or report didn't reflect any
consi deration of the finances, and the financia
capability, of the small-business franchi sees who
woul d actual ly be paying the el evated wages.

At one point, the wage board's final report
noted that sonme store owners cited | ow profit
mar gi ns.

But then the report, you know, really
di sm ssed those concerns, saying, Wll, you can make
up that by the benefits of being associated with a
| arge corporate parent.

And wi t hout a nore thorough consideration of

the operating costs and profits of the vast majority
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of the fast-food establishnents, which are

franchi sees -- franchi sees-owned, we don't see how
it would be possible for the wage board to make
meani ngf ul concl usi ons about the inpact of this
proposal on job opportunities.

Third, the wage board was inpaneled to
recommend -- nake reconmendati ons on wages for
wor kers that prepare food and serve custoners in the
fast-food sector.

Its recommendati ons, though, included wage
i ncreases for cleaning, routine maintenance,
delivery, and security positions at fast-food
restaurants.

So, the recomendations go well beyond what
the charge to the board was.

Moreover, we have a nunmber of concerns about
t hi s broadeni ng of scope.

It certainly belies the assertion that this
recommendati on won't have adverse inpacts, because
they -- at the wage board hearings, the wage board
menbers said, We're concerned that if we increase
wages for these types of positions that occur at
fast-food establishnents, the owners would sinply
contract out those jobs to | ower-paid enpl oyees.

So | think it's pretty obvious, they
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recogni zed that this would have an effect on
enpl oynent .

So that's concern nunber one.

Concern nunmber two: It's unclear to us how
this would -- who, exactly, this would apply to.

And if these cleaning functions or routine
mai nt enance functions are performed by a third party
under contract, does this wage order apply to the
enpl oyees of the third-party contractor, to the
est abl i shnent owner ?

W don't know. W haven't seen the wage
board or itself.

But, the reconmendations of the wage board
rai ses a | ot of concerns about how a business is
supposed to conply with this once it's in fina
form

But the biggest concern here is that, what
t hey recomrended goes wel |l beyond what they were
asked to do.

Fourth, again, referring to Labor Law, it
says -- Labor Law, Section 654, says, the wage
board' s supposed to consider wages paid in the state
"for work of like or conparable character."

And, | don't know the extent to which they
did that.
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I know they received some testinony.

And, by the way, as a procedural flaw here,
we know, if you paid -- if you watched the heari ngs,
and they were all televised, you could hear what was
presented orally.

I don't know of any nechani sm by which
witten comments were made public.

|"ve | ooked on their website. Witten
coments are not posted.

So, to the extent which they would -- to the
extent to which the wage board received additiona
testi mony on these econom c effects, or what have
you, we don't know.

| think, in the nost regulatory settings in
New York State that |'ve involved with, you do see
all of the testinonies submtted, you know, posted
online. It's readily accessible.

But the wage board referred to a professor
from Col unbi a who of fered evidence, that said, "The
work and skill required for fast-food jobs warrants
a substantial increase in mninmmwage."

I would I ove to know what that report
actual Iy said.

So I'd note that other reports cited by

vari ous witnesses were significantly
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m scharacterized in the wage board setting.

But, regardl ess of what this one professor's
study said, this really is a -- sort of a
conparati ve-worth approach, where a third party
conmes in and says, "This is what we think is the
i nherent value of a job," disnm ssing what the | abor
mar ket, you know, defines the true value of a job to
be.

That' s al ways been a concern to us.

There's been numerous conparative-worth
| egi sl ative proposals considered in New York State,
and the Business Council's a | ongstandi ng opponent
of that approach.

Fifth, the "applicability" threshold that's
been raised earlier, the report says, it's going to
apply to establishnents that are part of a franchise
operation with 30 or nore | ocations nationw de, as
| read it.

The report said the wage board "gave caref ul
consi deration to how smal | er chains m ght be
af fected by our recommendations,” but really
provi ded no evidence of what was consi dered and what
t hose concl usi ons were.

| nean, it just strikes ne as an arbitrary

t hreshol d, above which you're going to pay nore, and
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bel ow whi ch you woul d be exenpt.

So that's a real concern. W don't know how
t hey got there.

We do think it's an arbitrary outcone.

And, l|ast, an issue that Senator Marchione
nmentioned earlier, M. Pipino nmentioned as well,
it's alittle unclear as to who's going to be in and
out .

W' ve reached out to a nunmber of our menber
conpani es, and there's -- again, we haven't seen the
final wage order, the extent to which it goes into
details on who's in or who's out.

W' ve heard many circunstances, where, a
| arger establishnent; a large retail store, for
exanple, will have, what we'll consider, a fast-food
operation co-I| ocator

Soneti mes that fast-food operation is owned
by a franchi se separately.

Alot of times there -- that's, the franchise
hol der, is the large retail establishnent.

The peopl e who work at the fast-food
operation are interchangeable with other people at
the store. They're an enployee of the |arger
conpany. Wien | need an additional cashier there,

t he person changes froma green shirt to a red
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shirt, and that's where they work.

This is going to raise sone significant
conpl i ance obligations -- or, conpliance chall enges
to the enpl oyer

It is -- it has also been raised, there's
many settings now, where, and, as a matter of fact,
I think nost grocery chains, have a place where you
can buy food -- prepared food, Iimted service. You
pay before you get it.

That's this wage board's definition of
"fast-food operations.”

Are they in, or are they out?

| don't think they neant that, but that's
what the wage order seens to inply.

And there's any nunber of permnutations.

We spoke with, we have private universities
in our nenbership. And universities, increasingly,
have, you know, nore -- you don't just have the
cafeteria anynore. You have nore, you know, eating
opportunities, eating choices, including franchised
oper ati ons.

W' ve heard fromuniversities, where the
university's the franchi se holder. Mst of the
workers are -- their job is a part of their

wor k- st udy agreenent.
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Question: Are they in, or are they out?

So there's, you know, a hundred of these
permut ati ons of how food delivery is structured
wi thin an establishnment.

We don't know how this wage -- the fina
order is going to affect them

We think there's going to be a |ot of gray
area, and a |lot of conpanies -- enployers, at the
end of the day, aren't going to know, are they in or
are they out? And they're not going to know what to
do in response to this.

So those are sonme of the procedural issues we
had regardi ng the process.

Li ke | said, we were involved. W watched
all of them W comented on the final wage report
and the extra 15-day peri od.

These were sonme of the issues that we raised,
and it remains to be seen whether the final wage
order reflects any of them

So, appreciate the opportunity, and would be
happy to answer any questions that you have.

SENATOR MARTINS: Ken, thank you very nuch

You know, you're spot on.

My daughter just started her first year in

col l ege, just a few weeks ago, and --
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KENNETH POKALSKY: M ne too.

SENATOR MARTI NS: Congrat ul ati ons.

-- and you go to these -- to the university,
and, certainly, it wasn't like when | went to
school. You do have all of these different
franchi ses, but you al so have, interm xed in there,
smal |l shops that, alnost a food court, with various
sel ecti ons.

KENNETH POKALSKY:  Yes.

SENATOR MARTINS: Al of them-- all of these
peopl e worki ng there are enpl oyees of the
university. They don't work for the individua
shops. They're interchangeabl e.

So who gets paid what?

You go on the thruway, you stop at a rest
stop. After -- on the thruway you have vari ous
shops inside that particular rest stop.

You can have McDonal d's, you can have, you
know, really, anything. W all know who's there.
They're all enpl oyees of managenent conpany for that
rest stop. They don't work for the individua
franchi se, and so they're interchangeabl e.

Who gets paid the additional wage? Wo
doesn't get paid for the additional wage? Who keeps

track of that?
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These are all things that are neaningful.

And if we had gone -- or, if the Governor had
chosen to cone through a | egislative process, we
woul d have had the opportunity to properly vet those
i ssues, and ask though questions, and ask the
guestions that came up throughout the day.

But he didn't.

KENNETH POKALSKY: Ri ght.

SENATOR MARTINS:  And so -- and so we're back
to square one.

And | would | ove to have had the opportunity,
obvi ously, to have had them here to ask them
directly, to clarify it, because there should be no
guestion marks.

The busi ness owners of this state, the
citizens of this state, have an absolute right to
wake up tonorrow and know exactly where they stand
on this issue.

And the fact that they can't, and the fact
that they now have to worry about whet her or not
sonmeone's going to knock on their door and affect
themin a very negative way, is disturbing.

So, | appreciate the testinony.

| certainly appreciate the perspective.

Thanks for being here.
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KENNETH POKALSKY: W spoke with enpl oyers
who, at a food-service establishnent, have both, you
know, takeout and sit-down at the sane pl ace.

Sanme enpl oyees, sane counter, do both things.

They neet the definition sonetines, including
maybe for one customer, of the fast-food server in
this wage order. And the next custoner, they're
serving at the table.

I"mnot quite sure how an enpl oyer |ike that
conplies with this order

So there's are any nunber of circunstances

i ke that.
And, so, it will be interesting to see if
they -- you know, how nmuch gray area is left, and

how peopl e actually would be able to conply with
t hat .

SENATOR MARTINS: But that goes to a basic
poi nt .

We tal k about process, and we tal k about
appoi ntnents and who was sitting on the board, but
at the crux of this discussion is the definition of
this particular occupation, and how it was arrived
at, and the validity of that definition, because, if
the definition is inproper, then any reconmendati on

that derives fromthat definition is inproper as
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wel | .

And so, you know, this is why this is so
i mportant.

The opportunity to get into the details, a
granul ar review, and say, Wait a mnute, this
doesn't work.

And we could tal k about the sound bites and
play the politics and have press conferences, and
maybe even invite the Vice President of the
United States in to have his press conference.

But, at the end of the day, these questions
have to be answered, and | hope we have an
opportunity to do it.

| thank you for your testinony.

KENNETH POKALSKY: Thank you.

SENATOR MARCHI ONE: Thank you.

SENATOR MURPHY:  Qui ck questi on.

You had -- first of all, thank you for al

you do for the Business Counsel in New York State.

| appreciate all of your efforts. [|I'mthere

with you on that.

Were you ever -- was the Business Counci

ever asked to sit at the table, with the wage board?

SENATOR MARCHI ONE:  No.
SENATOR MURPHY: No?
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kay. That's all | need to know.

KENNETH POKALSKY:  No.

SENATOR MURPHY:  No.

Secondly, you nentioned that the testinony,
guestions that you had maybe subm tted, was never
put online for anybody, any of your questions
answered. Correct?

KENNETH POKALSKY: Yeah, ny point is that,
people refer to you. They have a -- soneone woul d
testify and say, | have a study that shows A, B,
and C. They woul d say that.

And |'ve | ooked, and the ones that | could
find, I've read. And, oftentines, the way they were
characterized is very inaccurate.

So |l would like to see if there's any actua
evi dence supporting what they assert.

And ny only point is that, in other settings,
when people subnmit witten testinony, that gets
posted onli ne.

This -- witten testinony submtted here was
not .

SENATOR MURPHY: |t was not.

So ny point is, is that, if you do business
in New York State, and you need to do a "DEIS,"

which is a draft environnental inpact statenent, and
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you want to try and get your business going, you

hel d the public hearing, and all of those questions
in the public hearing have to be answered, in order
to cone to the outcone of the "FEIS," which is the
final environnent inpact statenent.

Sonmet hing as inportant as this, questions
that are being asked, weren't even given an answer.

WLLI AM POWA: Yeah, the procedure's quite
different.

Thank you.

KENNETH POKALSKY: You're wel cone.

SENATOR MARTINS:  Thanks, Ken.

Next we have M. WIIiam Ponpa.

M. Ponpa is the owner of M. Subb
restaurants.

Sir, how are you?

WLLIAM POVWPA: |'mgreat. And you?

SENATOR MARTINS: |1'm doing well.

We have never net, but | have heard of you,
so, looking forward to your testinony.

WLLI AM POVWPA: | have given you ny little
witten remarks, but, you know, after listening to
everybody today, talking, | realize that this is
even a bigger ness than | originally thought it was.

|'ve been in the business for 44 years.
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That's how you get gray hair.

[ Laught er.]

W LLI AM POWPA:  You know, this whole thing
that's going on with our government, starting with
the President, you know, making their own |aws, and
now t he Governor's trying to do the sane thing, this
is extremely disturbing to ne as, you know, both a
citizen of this country, as a resident of this
state.

And |'m so thankful that you' re having this
heari ng because, | just don't |ike what's happeni ng.

You know, we shouldn't even be here today
tal ki ng about this, because you guys should be
deci di ng the m ni mrum wage the proper way.

SENATOR MARTINS: | appreciate that.

W LLI AM POWPA:  You know, as | nentioned,
|'"ve done this. 1've been an owner for 39 years,
worked in this business for 44. | started worKking
for m ni num wage when it was $1.85 an hour.

| have seen the m ni num wage rai sed up tine
and tinme and tinme again, and, where are we?

W still have -- we still have the probl ens
wi th people, you know, struggling with | ow incones.

W try to do our job as business owners. W

try to create opportunities. W encourage people to
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take on nore responsibility, make sonme nore noney.

And | have sone good exanpl es of sone
enpl oyees who, you know, started -- well, nyself
i ncluded, | started at m ni num wage, and, you know,
now I own the conpany.

| have managers, sane thing. They started
wor ki ng, you know, 16-, 17-year-old kid, mninmm
wage.

My manager at Col onie Center has been with ne
al nrost 20 years now. Even, | renenber when her
daughter was born. Now the daughter has a child,
and she's a grandnother. And, you know, she's nade
a good life for herself because she -- you know, she
worked at it.

Nobody gave her a raise. She worked.

W, you know -- we have a nice bonus program
Her store does very well.

In the fourth quarter, she always makes --
you know, probably nakes about a $2, 000 bonus j ust
in that quarter.

But she works, and she's done it by working.

And what's m ssing in our society, and al
this -- the nonsense, where you have the op-ed page,
and -- because McDonald's are making all of this

nmoney.
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You know, nost franchi sees, nost little

busi nesses, they're single franchisees.

I had sonme experience at becom ng a
franchisor. | actually tried to go in that
direction, and it didn't work out for ne.

Part of the reason is, is that a ot of the
franchi sees think they can buy a franchi se and
they're going to get rich, and they forget they have
to work.

They have the royalty fees to worry about.
They have advertising fees to worry about.

You know, they -- and nost of these little
busi nesses are going to have a tough tine.

You know, if we do get this increase to 15,

and, technically, ny business is exenpt because

| don't -- | have 18 stores, but, howis it going to
be exenmpt? |'mnot going to be able to get any
enpl oyees.

You know, we've always tried to be
conpetitive in our wages.

One -- one -- a few years back, | actually
did this little experinent.

I chall enged ny enpl oyees at all ny stores,
we called it a "big-raise challenge,"” and | gave

them specific goals, to figure out how nuch nore
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sales we would need to do to -- so everybody could

have a dol | ar-an-hour rai se.

And, guess what? They all got their
dol | ar - an- hour rai se.

Unfortunately, as tine has progressed, you
know, we've always tried to pay nore than m ni num
And this last junp, we're stuck at -- well, for two
reasons:

You know, there is a m ninumwage tax credit
for students, so if you pay sonebody nore than
m ni rum wage, you |lose that tax credit.

And that's just not smart busi ness-sense.

And | shouldn't really tell you this, but
this does bot her ne.

If we have sonebody we hire at, you know,
8.75, so we can get the mnimumwage tax credit, the
m nute we give thema raise, the nore than 8.75 an
hour, we |lose that credit.

kay?

And the credit is significant.

| believe the credit for this year is $1.31
an hour.

kay?

So if | give sonmebody a quarter-an-hour

raise, | lose the benefit of that tax credit.
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And that's |ike the dunbest thing |I've ever

seen.

And, you know, it really kills nme because our
systemis based on, we want people to progress, we
want people to stick with it.

W don't want to have turnover.

W don't want to have people -- you know,
constantly rehiring people.

All we want to do is have stability,
everybody nmake some noney, everybody happy, and
t hi ngs run snoothly.

And for the nost part, |'ve been pretty
fortunate in ny life to do that.

And I'mvery bl essed to have a real good
managenment team

One of ny district managers has been with ne
36 years.

kay?

And I'I1 tell you --

SENATOR MARTINS: That says a | ot about you,
and about the structure of your business, that you
have peopl e who have stayed with you that | ong.

WLLI AM POWA: And ny corporate staff that
| have, of the youngest, 10 years, 20 years. Like,

six or seven total people that have been with ne,
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from anywhere fromtwenty. And then | have sone

managers around twenty.

And one of the nice things about that, it has
enabl ed nme, for the past fewwinters, to spend ny
winter in Florida. And | can still work out of
Florida, with, you know, today's technol ogy and the
conmputers and Internet, and all that stuff.

But it also has given ne an opportunity to
see what life is like in another state.

And 1"l tell you, if I could pack up all ny
stores and nove, | would, because it's just a
totally different thing.

And what's shocking is, every other person
| neet in Florida, Were are you fronf

New Yor K.

New Yor K.

New Yor K.

It is just m nd-boggling how many peopl e have
left the state.

And a lot of it is because of -- well, you
know, some of the nonsense stuff.

Even like the wine in grocery stores.

You know, in Florida, you go to the grocery
store, you can go to drug store, you know, there's

wi ne. There's no big deal.
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But here we've got to be so restrictive, and

do -- it's --

SENATOR MARTINS: | do appreciate that.

WLLI AM POWPA:  You know, |I'msorry to get
of f the subject.

SENATOR MARTINS:  No, no, no, not at all

But you know what? You raised a great point,
and that is:

Someti mes our own policies, and things that
we shoul d be reeval uating our ourselves, |ike the
m ni rum wage tax credit.

You know, for God's sake.

You're given a significant disincentive from
gi vi ng peopl e a rai se.

Well, that's because of a policy that we
have.

If we want to hel p people on the | ower end of
the wage structure, why are we providing
di si ncentives to businesses to give people raises?

So, that's a positive thing.

And, frankly, | can tell you, we're going
|l ook into it, because --

W LLI AM POWPA:  Yeah, you know, | may have
hurt nyself telling you that, but --

SENATOR MARTI NS: No, no.
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WLLI AM POWA: -- it is wong.

SENATOR MARTINS: No, what you've done is,
you' ve actually hel ped your enployees, and you' ve
hel ped, probably, countless enpl oyees out there,
because if we have a programin place that
speci fically pigeon-holes people to m ni rum wage,
and doesn't allow enployers to give themeven a
mnimal increase, it's wong.

And so we have the opportunity to go back and
take a | ook at that.

So | appreciate you bringing that up.

Thank you.

WLLI AM POWA: | wi sh you woul d, because,
|'"ve been trying to figure out how | can work around
it.

W' ve tal ked about, Well, nmaybe we tell
people we hire you at 8.75. And then after you work
so many hours, then we'll kind of retroactively give
you -- you know, naybe we'll split the difference.

We'll take half the credit, we'll give you the

ot her.

You know, that kind of stuff.

SENATOR MARTINS: Yeah, but --

WLLI AM POWA: But you shouldn't have to do
t hat .
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SENATOR MURPHY: You shouldn't have to be

that creative.

SENATOR MARTINS: Well, M. Ponpa, | really
appreci ate you being here today.

Thank you very nuch for your testinony.

Thanks for your interest.

I know it doesn't affect your business
directly, but you' re com ng out on behalf of the
i ndustry as a whol e.

| appreciate it.

WLLIAM POWA: But | -- you know, |'ve been
involved with -- unfortunately |1've involved, you
know, we've had people fromthe Business Council
The Restaurant Association, and this kind of stuff.

And |'ve gotten so frustrated that | have
quit everybody, because | felt that nothing s being
done about this kind of stuff.

SENATOR MARTINS: Just prom se ne you don't
qui t New YorKk.

Al right?

W LLI AM POVPA:  (CKkay.

SENATOR MARTINS: Got it.

WLLIAM POWA: | really -- and thank you for
inviting ne here, because this has been so

frustrating. It really has.
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SENATOR MARTINS: We'll get through it

t oget her.

But | appreciate you bei ng here.

WLLI AM POWPA: And, you know, if you do have
anot her hearing about the inpact of m ni num wage,
and all that, I'd be happy to do that, because we
woul d have to do a big wage -- a price increase,

20 percent, to cover this cost, you know.

SENATOR MARTI NS: Thank you.

Thank you very nuch

Wth that, | want to thank everyone for being
her e today.

| want to thank everyone who testified.

And | want to thank everyone who took the
time to cone here and address a very inportant
i ssue, and an issue that we're going to have to dea
with, certainly, over the next few nonths, and
| expect that we'll be dealing with as we enter into
new | egi sl ative session.

So, to everyone, thank you very nuch for
bei ng here.

| do expect that we will hold other hearings
on this particular topic, as things devel op.

And, stay tuned.

Thank you very nuch
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Have a great day.

(Wher eupon, at approxinmately 1:07 p.m,
the public hearing held before the New York State
Senate Standing Conmittee on Codes, and the Senate
St andi ng Commi ttee on Fi nance, concluded, and

adj our ned.)



