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May 15, 2025

Introduced by Sen. BAILEY -- read twice and ordered printed, and when
printed to be conmitted to the Commttee on Health

AN ACT to anmend the public health Iaw and the insurance law, in relation
to pharmacy benefit managenent services and durabl e nedical equi pnent

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 1, 3, 4 and 5 of section 280-a of the public
heal th | aw, subdivisions 1 and 3 as anmended by chapter 128 of the |aws
of 2022, subdivision 4 as added by chapter 828 of the |aws of 2021, and
subdi vision 5 as anmended by chapter 396 of the |laws of 2024, are anended
to read as follows:

1. Definitions. As used in this section, the following ternms shal
have the foll owi ng nmeani ngs:

(a) "Health plan" neans an entity for which a pharmacy benefit nanager
provi des pharmacy benefit managenent services and that is a health bene-
fit plan or other entity that approves, provides, arranges for, or pays
or reinburses in whole or in part for health care itenms or services, to
include at |least prescription drugs or durable nedical equipnent, for a
substantial number of beneficiaries who work or reside in this state.
The superintendent shall determne, in [his—e+—her] such superinten-
dent's sole discretion, by regulation how the phrase "a substantial
nunber of beneficiaries who work or reside in this state" shall be
i nterpreted.

(b) "Pharnmacy benefit managenent services" neans the nanagenent or
administration of prescription drug benefits or the managenent or
adm nistration of benefits relating to durable nedical equipnent, for a
health plan, directly or through another entity, and regardl ess of
whet her the pharmacy benefit manager and the health plan are related, or
associ ated by ownershi p, conmon ownership, organization or otherw se;
including the procurenent of prescription drugs to be dispensed to
patients, [e+~] the admi nistration or nmanagenent of prescription drug
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benefits, or the admnistration or managenent of benefits relating to

durabl e nedi cal equiprment, including but not limted to, any of the
fol | owi ng:

(i) mail service pharnacy;

(ii) <clainms processing, retail network nmanagenent, or paynent of
clains to pharmaci es for dispensing prescription drugs;

(iii) clinical or other formulary or preferred drug |ist devel opnent

or managenent;

(iv) negotiation or admnistration of rebates, discounts, paynent
differentials, or other incentives, for the inclusion of particular
prescription drugs in a particular category or to pronote the purchase
of particular prescription drugs;

(v) patient conpliance, therapeutic intervention, or generic substi-
tution prograns;

(vi) di sease managenent;

(vii) drug utilization review or prior authorization;

(viii) adjudication of appeals or grievances related to prescription
drug cover age;

(ix) contracting with network pharnmacies; [ard]

(x) controlling the cost of covered prescription drugs; and

(xi) credentialing, contracting, authorizing, processing paynment, or
acting as an intermediary for the mmnagenent, administration, or
provi sion of durable nedical equipnent, excluding workers' conpensation
pl ans.

(c) "Pharmacy benefit manager"” neans any entity that perfornms pharmacy
benefit management services for a health plan.

(d) "Maximum allowable cost price" means a nmaxi mum rei nbursenent
anount set by the pharmacy benefit manager for therapeutically equiv-
alent nultiple source generic drugs.

(e) "Controlling person" neans any person or other entity who or which
directly or indirectly has the power to direct or cause to be directed
t he management, control or activities of a pharmacy benefit manager.

(f) "Covered individual” mneans a nenber, participant, enrollee,
contract holder or policy holder or beneficiary of a health plan.

(g) "License" neans a |license to be a pharmacy benefit nanager, under
article twenty-nine of the insurance | aw.

(h) "Spread pricing" neans the practice of a pharnacy benefit nanager
retaining an additional anpunt of noney in addition to the anmount paid
to the pharmacy or durable nedical equipnent provider to fill a
prescription.

(i) "Superintendent” neans the superintendent of financial services.

(j) "Durable nedical equipnment” nmeans devices and equi pnent that have
been ordered by a practitioner in the treatnent of a specific nedical
condition and that have all of the follow ng characteristics:

(i) can withstand repeated use for a protracted period of tine;

(ii) are primarily and customarily used for nedical purposes;

(iii) are generally not useful in the absence of an illness or injury;

(iv) are not wusually fitted, designed or fashioned for a particular
individual's use; and

(v) if intended for use by only one patient, the equipnent may be
either custom made or custom zed.

The term “"durable nedi cal equi pnent " shal | al so i ncl ude
nedi cal /surgical supplies, orthotic appliances and devi ces, and
ort hopedic footwear, as defined by the conm ssioner

3. Prescriptions. A pharnmacy benefit nanager nmay not substitute or
cause the substituting of one prescription drug or item of durable
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nedi cal _equi pnent for another in dispensing a prescription, or alter or
cause the altering of the terns of a prescription, except wth the
approval of the prescriber or as explicitly required or permtted by
law, including regulations of the departnment of financial services or
the departnent of health. The superintendent and commi ssioner, in coor-
dination with each other, are authorized to pronulgate regulations to
det erm ne when substitution of prescription drugs or durable nedical
equi pnment may be required or permtted.

4. Appeals. A pharmacy benefit manager shall, wth respect to
contracts between a pharmacy benefit manager and a pharmacy or durable
medi cal equi pnent provider or, alternatively, a pharnmacy benefit manager
and a |[pharmeey—s] contracting agent of a pharmacy or durable nedica
equi pnent provider, such as a pharmacy services administrative organiza-

tion, include a reasonable process to appeal, investigate and resolve
di sputes regarding nulti-source generic drug pricing. The appeal s proc-
ess shall include the follow ng provisions:

(a) the right to appeal by the pharmacy, durable nedical equipnent
provider, and/or the [pharwaey—s] contracting agent of the pharmacy or
durabl e nedical equipnent provider shall be limted to thirty days
following the initial claimsubnitted for paynent;

(b) a telephone nunber through which a network pharmacy or durable
nmedi cal equi pnent provider may contact the pharnmacy benefit nanager for
the purpose of filing an appeal and an electronic mail address of the
i ndi vidual who is responsible for processing appeal s;

(c) the pharnacy benefit manager shall send an electronic mail nmessage
acknow edgi ng recei pt of the appeal. The pharmacy benefit manager shal
respond in an electronic nessage to the pharmacy, durable nedical equip-
ment provider, and/or the [pharraey—s] contracting agent of the pharnacy
or durable nedical equipnent provider filing the appeal w thin seven
busi ness days indicating its determination. If the appeal is determ ned
to be wvalid, the nmaxi mum all owabl e cost for the drug shall be adjusted
for the appealing pharmacy or durable nedical equipnent provider effec-
tive as of the date of the original claimfor paynment. The pharnacy
benefit manager shall require the appealing pharmacy or durabl e nedical
equi pnent provider to reverse and rebill the claimin question in order
to obtain the corrected reinbursenent;

(d) if an update to the maxi mum al |l owabl e cost is warranted, the phar-
macy benefit manager or covered entity shall adjust the maxinmum allow
abl e cost of the drug effective for all simlarly situated pharmacies in
its network in the state on the date the appeal was determned to be
valid; and

(e) if an appeal is denied, the pharmacy benefit manager shall identi-
fy the national drug code of a therapeutically equivalent drug, as
determned by the federal Food and Drug Administration, that is avail-
abl e for purchase by pharmacies in this state from wholesalers regis-
tered pursuant to subdivision four of section sixty-eight hundred ei ght
of the education law at a price which is equal to or |less than the maxi-
mum al | owabl e cost for that drug as determ ned by the pharmacy benefit
nmanager .

5. Contract provisions. No pharmacy benefit nmanager shall, with
respect to contracts between such pharmacy benefit manager and a pharnma-
cy or durable nedical equipnment provider pharmacy or, alternatively,
such pharmacy benefit manager and a [pharwmey—s] contracting agent of a
pharmacy or durable nedical equipnment provider, such as a pharnmacy
services administrative organi zati on
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(a) prohibit or penalize a pharmacist [e+], pharmacy, or durable
nedi cal equi pnent provider fromdisclosing to an individual purchasing
[&] prescription medication, durable nedical equipnment, or a service
i nformation regarding:

(i) the cost of the prescription nmedication, durable nedical equip-
nent, or service to the individual, or the cost of the prescription
nmedi cation, _durable nedical equipnent, or service to the pharmacy or
durabl e nedi cal equi prent provider and the [pharwaey—s] rei nbursenent to
such pharmacy or durable nedical equi pnent provi der for t hat
prescription nedication, durable nedical equipnent, or service; or

(ii) the availability of any therapeutically equivalent alternative
medi cati ons or alternative nethods of purchasing the prescription nedi-
cation or durable nedical equipnent, including but not limted to,
payi ng a cash price; or

(b) charge or collect froman individual a copayment that exceeds the
total subnmitted charges by the pharmacy or durabl e nedical equi pnent
provider for which the pharnmacy or durabl e nedical equipnent provider is
pai d. If an individual pays a copaynment, the pharmacy or durable
medi cal equi pnent provider shall retain the adjudicated costs and the
pharnmacy benefit manager shall not redact or recoup the adjudicated
cost .

§ 2. Section 280-c of the public health |aw, as added by section 1 of
part MM of chapter 57 of the laws of 2018, is anmended to read as
fol |l ows:

8§ 280-c. Pharmacy or durable nedical equipnent provider audits by
pharmacy benefit managers. 1. Definitions. As used in this section, the
following terms shall have the follow ng neanings:

(a) "Pharmacy benefit nmanager” shall have the sanme nmeaning as in
section two hundred eighty-a of this article.

(b) "Pharnmacy" shall nean a pharmacy that has contracted with a phar-
macy benefit manager for the provision of pharnacy services.

(c) "Durable nedical equipnent" shall have the sane neaning as in
section two hundred eighty-a of this article.

2. VWhen conducting an audit of a pharmacy's or durable nedical equip-
ment provider's records, a pharmacy benefit nanager shall

(a) not conduct an on-site audit of a pharmacy or durabl e nedical
equi pnent provider at any tinme during the first three cal endar days of a
nmont h;

(b) notify the pharmacy, durable nedical equipnent provider or [+s]
the contracting agent of such pharnmacy or durabl e nedical equipnent
provider no later than fifteen days before the date of initial on-site
audit. Such notification to the pharmacy, durable nedical equipnent
provider or [Hs] the contracting agent of such pharnmacy or durable
medi cal equi pnent provider shall be in witing delivered either (i) by
mai | or comon carrier, return receipt requested, or (ii) electronically
with electronic receipt confirmation, addressed to the supervising phar-
maci st of record and pharnacy corporate office, or the durable nedica
equi pnment _provider, where applicable, at |east fifteen days before the
date of an initial on-site audit;

(c) limt the audit period to twenty-four nonths after the date a
claimis submitted to or adjudicated by the pharnacy benefit manager;

(d) include in the witten advance notice of an on-site audit the Iist
of specific prescription nunbers to be included in the audit that may or
may not include the final two digits of the prescription nunbers;

(e) use the witten and verifiable records of a hospital, physician or
other authorized practitioner, which are transmitted by any neans of
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communi cation, to validate the pharmacy or durable nedical equi pnent
provi der records in accordance with state and federal [|aw,

(f) limt the nunmber of prescriptions audited to no nore than one
hundred randomy selected in a twelve-nonth period, except in cases of
fraud,

(g) provide the pharmacy, durable nedical equipnment provider or [+s]
the contracting agent of such pharmacy or durable nedical equi pnent
provider with a copy of the prelimnary audit report within forty-five
days after the conclusion of the audit;

(h) be allowed to conduct a followup audit on-site if a renote or
desk audit reveals the necessity for a review of additional clains;

(i) in the case of invoice audits, accept as validation invoices from
any whol esal er registered with the departnent of education from which
the pharmacy or durable nedical equipnent provider has purchased
prescription drugs or, in the case of durable nedical equiprment or sick-
room supplies, invoices froman authorized distributor other than a
whol esal er;

(j) provide the pharmacy, durable nedical equipnment provider or [+s]
the contracting agent of such pharmacy or durable nedical equipnent
provider with the ability to provide docunmentation to address a di screp-
ancy or audit finding, provided that such docunmentation nust be received
by the pharmacy benefit nanager no later than the forty-fifth day after
the prelimnary audit report was provided to the pharmacy dur abl e
nmedi cal _equi pnent provider or [+s] the contracting agent of such phar-
nmacy or durabl e nedical equipnent provider. The pharnacy benefit manag-
er shall consider a reasonable request from the pharmacy or durable
medi cal equi pnent provider for an extension of tinme to submt documenta-
tion to address or correct any findings in the report; and

(k) provide the pharmacy, durabl e nedical equipnment provider, or [+s]
the contracting agent of such pharnmacy or durable nedical equipnent
provider with the final audit report no |ater than sixty days after the
initial audit report was provided to the pharnacy, durable nedical
equi pnent _provider, or [H=s] the contracting agent of such pharmacy or
durabl e nedi cal equi prent provi der.

3. Any claimthat was retroactively denied for a clerical error, typo-
graphical error, scrivener's error or conputer error shall be paid if
the prescription was properly and correctly dispensed, unless a pattern
of such errors exists, fraudulent billing is alleged or the error
results in actual financial loss to the entity. Aclerical error is an
error that does not result in actual financial harmto the covered enti-
ty or consuner and does not include the dispensing of an incorrect dose,
anount or type of nedication or dispensing a prescription drug or dura-
bl e nedi cal equipnent to the wong person.

4. This section shall not apply to:

(a) audits in which suspected fraudulent activity or other intentiona
or willful msrepresentation is evidenced by a physical review, review
of clains data or statements, or other investigative nethods; or

(b) audits of clains paid for by federally funded prograns; or

(c) concurrent reviews or desk audits that occur within three business
days of transmission of a claimand where no chargeback or recoupment is
demanded.

8 3. Paragraph 2 of subsection (a) of section 111-a of the insurance
| aw, as added by chapter 738 of the |laws of 2023, is anmended to read as
fol | ows:

(2) A pharmacy benefit manager, including an entity that directly or
through an internedi ary, nmanages the prescription drug coverage provided
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by a health insurer under a contract or policy delivered or issued for
delivery in this state or a health plan subject to section three hundred
sixty-four-j of +the social services law, including the processing and
paynment of clainms for prescription drugs, the performance of drug utili-
zation review, the processing of drug prior authorization requests, the
adj udi cati on of appeals or grievances related to prescription drug
coverage, contracting with network pharmacies, and controlling the cost
of covered prescription drugs, but not including a pharmacy benefit
manager engaged solely in credentialing, contracting, authorizing, proc-
essing paynent, or acting as an intermediary for the nmanagenent, admi n-
istration, or provision of durable mnedical equipnent, prosthetics,
orthotics or supplies.

8 4. Subsection (b) of section 2901 of the insurance |aw, as anmended
by chapter 128 of the laws of 2022, is anended to read as follows:

(b) The terms "covered individual", "health plan", "pharnmacy benefit
manager", [and] "pharnacy benefit nmanagenent services", and "durabl e
nedi cal equi pnent" have the sane nmeanings as defined by section two
hundred eighty-a of the public health law The superintendent is
expressly authorized to interpret these terns as if the definitions were
stated within this article.

8 5. Subsection (b) of section 2902 of the insurance |law, as anended
by chapter 128 of the laws of 2022, is anended to read as follows:

(b) Any person, firm association, corporation or other entity that
violates this section shall, in addition to any other penalty provided
by law, be liable for restitution and conpensatory danages to any health
pl an, pharmacy, durable nedical equipnment provider, [e+] covered indi-
vi dual, or other person harmed by the violation and shall also be
subject to a penalty not exceeding of the greater of (1) four thousand
dollars for the first violation and ten thousand dollars for each subse-
quent violation or (2) the aggregate economc gross receipts attribut-
able to all violations.

§ 6. Subsection (b) of section 2905 of the insurance |aw, as anmended
by chapter 128 of the laws of 2022, is anended to read as foll ows:

(b) Any person, firm association, corporation or other entity that
violates this section shall, in addition to any other penalty provided
by law, be liable for restitution and conpensatory danages to any health
pl an, pharmacy, durable nedical equipnent provider, covered individua
or other person harned by the violation and further shall be subject to
a penalty not exceeding the greater of (1) four thousand dollars for the
first violation and ten thousand dollars for each subsequent violation
or (2) the aggregate economc (gross receipts attributable to al
viol ati ons, as determ ned by the superintendent at a heari ng.

8 7. Paragraph 6 of subsection (b) of section 2906 of the insurance
|l aw, as added by chapter 128 of the | aws of 2022, is anended to read as
fol | ows:

(6) standards and practices used in the creation of pharmacy networks
and durable nedical equipnent provider networks and contracting with
network pharmacies, durable nedical equipnent providers, and other
providers, including pronmotion and use of independent and conmunity
pharmaci es and patient access and m nim zi ng excessive concentration and
vertical integration of nmarkets; and

8 8. Paragraph 1 of subsection (g) of section 3217-a of the insurance
| aw i s anended by addi ng a new subparagraph (J) to read as foll ows:

(J) "Durable nedical equipnent” shall have the sane neaning as in
section two hundred eighty-a of the public health |aw
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8 9. Subparagraph (B) of paragraph 1, and paragraphs 6, 7 and 10 of
subsection (g) of section 3217-a of the insurance | aw, as added by chap-
ter 63 of the |aws of 2023, are anended to read as follows:

(B) "Cost-sharing information" means the anpunt an insured is required
to pay to receive a drug or itemof durable nedical equipnent that is
covered under the insured' s insurance policy.

(6) Upon a request nade pursuant to paragraph three of this
subsection, the insurer or pharmacy benefit manager shall provide the
followi ng data for any drug or durable nedical equipnent covered under
the insured s insurance policy:

(A) insured-specific eligibility information;

(B) insured-specific prescription cost and benefit data, such as
applicable formulary, benefit, coverage and cost-sharing data for the
prescribed drug and clinically-appropriate alternatives or durable
nedi cal equi pnrent, when appropri ate;

(O insured-specific cost-sharing information that describes variance
in cost-sharing based on the pharmacy or durable nedical equi pnment
provi der dispensing the prescribed drug or its alternatives or durable
medi cal equi pnent, and in relation to the insured' s benefit; and

(D) applicable utilization managenment requirenents.

(7) Any insurer or pharmacy benefit nanager shall furnish the data as
requi red whether the request is nade using the [édg—s] unique billing
code of the drug or durable nedical equipnent, such as a National Drug
Code or Heal thcare Common Procedure Coding System code or descriptive
term An insurer or pharmacy benefit manager shall not deny or unreason-
ably del ay processing a request.

(10) Nothing in this subsection shall interfere with insured choice
and a health care provider's ability to convey the full range of
prescription drug or durable nedical equipnent cost options to an
i nsured. Insurers and pharmacy benefit nmanagers shall not restrict a
health care provider fromcomunicating to the insured prescription cost
options.

8 10. Paragraph 1 of subsection (g) of section 4324 of the insurance
| aw i s anmended by addi ng a new subparagraph (J) to read as foll ows:

(J) "Durable nedical equipnent” shall have the sanme neaning as in
section two hundred eighty-a of the public health |aw

8 11. Subparagraph (B) of paragraph 1, and paragraphs 6, 7 and 10 of
subsection (g) of section 4324 of the insurance |aw, as added by chapter
63 of the laws of 2023, are amended to read as foll ows:

(B) "Cost-sharing information" neans the anpbunt a subscriber 1is
required to pay to receive a drug or an item of durable nedical equip-
ment that is covered under the subscriber's insurance contract.

(6) Upon a request nade pursuant to paragraph three of this
subsection, the health service, hospital service, or nedical expense
i ndemmity corporation or pharmacy benefit nmanager shall provide the
following data for any drug or durable nedical equipnent covered under
the subscriber's insurance contract:

(A) subscriber-specific eligibility information;

(B) subscriber-specific prescription cost and benefit data, such as
applicable fornulary, benefit, coverage, and cost-sharing data for the
prescribed drug and clinically-appropriate alternatives or durable
nmedi cal equi pnent, when appropri ate;

(C) subscriber-specific cost-sharing information that describes vari-
ance in cost-sharing based on the pharmacy or durable nmedical equi pnent
provider dispensing the prescribed drug or its alternatives or durable
nmedi cal equi pnent, and in relation to the insured' s benefit; and
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(D) applicable utilization managenment requirenents.

(7) A health service, hospital service, or nmedical expense indemity
corporation or pharmacy benefit nanager shall furnish the data as
required whether the request is made using the [ér~ug—s] unique billing
code of the drug or durable nedical equipnment, such as a National Drug
Code or Healthcare Comobn Procedure Codi ng System code or descriptive
term A health service, hospital service, or nedical expense indemity
corporation or pharmacy benefit nanager shall not deny or unreasonably
del ay processing a request.

(10) Nothing in this subsection shall interfere with subscriber choice
and a health care provider's ability to convey the full range of
prescription drug or durable nedical equipnent cost options to a
subscriber. Health service, hospital service, or medical expense indem
nity corporations and pharmacy benefit managers shall not restrict a
health care provider from comunicating to the subscriber prescription
cost options.

§ 12. Paragraph (a) of subdivision 8 of section 4408 of the public
health |l aw is anmended by adding a new subparagraph (x) to read as
fol | ows:

(x) "Durable nedical equipnment” shall have the sane neaning as in
section two hundred eighty-a of the public health |aw

8§ 13. Subparagraph (ii) of paragraph (a), and paragraphs (f), (g) and
(j) of subdivision 8 of section 4408 of the public health | aw, as added
by chapter 63 of the | aws of 2023, are anended to read as follows:

(ii) "Cost-sharing information®™ means the anobunt a subscriber is
required to pay to receive a drug or _an itemof durable nedical equip-
ment that is covered under the subscriber's insurance contract.

(f) Upon a request made pursuant to paragraph (c) of this subdivision,
the health mai ntenance organi zati on or pharmacy benefit manager shal
provide the following data for any drug or durable nedical equipnent
covered under the subscriber's subscriber contract:

(i) subscriber-specific eligibility information;

(ii) subscriber-specific prescription cost and benefit data, such as
applicable fornulary, benefit, coverage, and cost-sharing data for the
prescribed drug and clinically-appropriate alternatives or durable
nmedi cal equi pnent, when appropri ate;

(iii) subscriber-specific cost-sharing information that describes
variance in cost-sharing based on the pharmacy or durabl e nedical equip-
ment provider dispensing the prescribed drug or its alternatives or
durabl e nedical equipnment, and in relation to the insured' s benefit; and

(iv) applicable utilization nmanagenent requirenents.

(g) A health nmaintenance organization or pharnmacy benefit nanager
shall furnish the data as required whether the request is made using the
[ é+g—s] unique billing code of the drug or durable nedical equipnent,
such as a National Drug Code or Healthcare Common Procedure Coding
System code or descriptive term A health rmaintenance organization or
phar macy benefit manager shall not deny or unreasonably del ay processing
a request.

(j) Nothing in this subdivision shall interfere with subscriber choice
and a health care provider's ability to convey the full range of
prescription drug or durable nedical equipnent cost options to a
subscri ber. Health mai nt enance organi zati ons and pharnmacy benefit manag-
ers shall not restrict a health care provider from communicating to the
subscri ber prescription cost options.

8§ 14. This act shall take effect imediately.




