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2025- 2026 Regul ar Sessi ons

| N SENATE

March 27, 2025

Introduced by Sen. KAVANAGH -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Housing, Construction and
Communi ty Devel opnent

AN ACT to anend the real property actions and proceedings | aw and the
civil practice law and rules, in relation to actions upon a subordi-
nate bond or note

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 1302 of the real property actions and proceedings
law, as anended by chapter 145 of the | aws of 2022, is amended to read
as foll ows:

8§ 1302. Foreclosure of certain residential nortgages. 1. Any conpl ai nt
served in a proceedi ng [iptiated—on—a—residential—rprtgage—ecoveri-hg—a
onre—tofor—famy—dwelHrg—pursuanrt—te] involving a hone |oan, as such
termis defined in section thirteen hundred four of this article,_ nust
contain an affirmative allegation that at the tine the proceeding is
commenced, the plaintiff:

(a) is the owner and hol der of the subject nortgage and note, or has
been delegated the authority to institute a nortgage foreclosure action
by the owner and hol der of the subject nortgage and note; [and]

(b) has conplied with all of the provisions of section five hundred
ninety-five-a of the banking |law and any rul es and regul ati ons promnul -
gated thereunder, and section six-I or six-mof the banking law, for
| oans governed by section six-I or six-mof the banking | aw, and section
thirteen hundred four of this article for all residential nortgage |oans
covering a one to four famly dwelling;.

(c) has mmintained or is in possession of a payment history of the
subject |oan, which includes a conplete schedule of all transactions
credited or debited to the nortgage |oan account, including but not
limted to any escrow account or suspense account, from the date of
origination of the loan to the present; and

(d) if such plaintiff clains to possess the original note, such plain-
tiff has maintained or is in possession of a custodial file docunenting
such plaintiff's possession of the subject note, which includes the nane

EXPLANATI ON--Matter in italics (underscored) is new, nmatter in brackets
[-] is old law to be omtted.
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of the entity that physically possesses the original note, the date on
which that entity took physical possession of the original note, a chro-
nological listing of the nanmes of all prior entities that physically
possessed the original note, the date of transfer of that note starting
with the original lender, and the address where the original note is
currently | ocated.

2. It shall be a defense to an action to foreclose a nortgage that:

(a) the terns of the hone |oan or the actions of the |ender violate
any provision of section six-I or six-mof the banking law or section
thirteen hundred four of this article, for |oans governed by these
provi sions;_

(b) the plaintiff's paynment history for the subject [oan does not
include a conplete schedule of all transactions credited or debited to
the nortgage | oan account, including any escrow account or suspense
account, fromthe date of origination of the loan to the present; and

(c) if the plaintiff claine to possess the original note, the
plaintiff's custodial file does not include the name of the entity that
physically possesses the original note, the date on which that entity
t ook physical possession of the original note, the address where the
original note is located, a chronological listing of the nanes of al
prior entities that physically possessed the original note and the date
of transfer of that note starting with the original lender and, if the
note is possessed by an entity other than the plaintiff, the authority
under which an entity other than the plaintiff physically possesses the
subject note for the plaintiff.

3. Any conplaint served in a proceeding involving a hone |loan, as such
termis defined in section thirteen hundred four of this article, in
which the plaintiff is seeking to foreclose on a subordinate | ocan and
such plaintiff purchased the subject subordinate | oan when that |oan was
in default, the plaintiff nust affirmatively allege the date such plain-
tiff purchased the subject |oan and the anmpbunt such plaintiff paid for
the subject loan. If the plaintiff purchased the subject |oan as part of
a portfolio of |oans, the amount the plaintiff paid for the subject |oan
shall be determined by nmultiplying the total anount paid for the portfo-
lio of loans by aratio, that ratio being the unpaid principal bal ance
at default for the subject loan divided by the total unpaid principal
bal ance at default for all the loans in the portfolio.

8§ 2. Section 1302-a of the real property actions and proceedi ngs |aw,
as added by chapter 739 of the laws of 2019, is anended to read as
fol | ows:

§ 1302-a. Defense of statute of limtations and | ack of standing; not
wai ved. 1. Notw thstanding the provisions of subdivision (e) of rule
thirty-two hundred eleven of the civil practice law and rules, any
obj ection or defense based on the statute of limtations in a foreclo-
sure proceeding related to a hone |oan, as defined in paragraph (a) of
subdi vision six of section thirteen hundred four of this article, shal
not be waived if a defendant fails to raise the objection or defense in
a responsive pleading or pre-answer notion to disniss.

2. Notwi thstanding the provisions of subdivision (e) of rule thirty-
two hundred el even of the civil practice |aw and rul es, any objection or
defense based on the plaintiff's lack of standing in a foreclosure
proceeding related to a honme | oan, as defined in paragraph (a) of subdi-
vision six of section thirteen hundred four of this article, shall not
be waived if a defendant fails to raise the objection or defense in a
responsi ve pl eading or pre-answer motion to dismss. A defendant may not
rai se an objection or defense of lack of standing following a foreclo-
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sure sale, however, wunless the judgnent of foreclosure and sal e was
i ssued upon defendant's default.

8 3. The opening paragraph and subdivision 3 of section 1311 of the
real property actions and proceedi ngs |aw, as added by chapter 312 of
the laws of 1962, are anended to read as follows:

Each of the followi ng persons|[—whoese—nrterest—is—clalrprdto—be
subj-ect—and—subordi-rat-e—+to—the—plaiptiff—s—tien-] shall be nade a party
defendant to the action,_ and shall be necessary and indispensable
parties to that action:

[ whi
=l -]

8 4. Section 1321 of the real property actions and proceedings |aw, as
added by chapter 312 of the laws of 1962, subdivision 1 as anended by
chapter 269 of the laws of 2020, is anended to read as follows:

§ 1321. [bPetaut—or—adm-ssion] Order of reference. 1. [H—the—detend-

ol o I v I I : C il Lo
Hif—s—admttedby—the—answer—upon] Upon notion of the plaintiff, the
court shall ascertain and determ ne the anmount due, or direct a referee
to conpute the anmobunt due to the plaintiff and to such of the defendants
as are prior incunbrancers of the nortgaged prem ses, and to exam ne and
report whether the nortgaged prenises can be sold in parcels and, if the
whol e anbunt secured by the nortgage has not becone due, to report the
amount thereafter to becone due. Were the defendant is an infant, and
has put in a general answer by [his] such defendant's guardian, or if
any of the defendants be absentees, the order of reference also shal
direct the referee to take proof of the facts and circunstances stated
in the conplaint and to exanmine the plaintiff or [his] such plaintiff's
agent, on oath, as to any paynents whi ch have been nmade. The order of
reference shall also include the nane and tel ephone nunber of the nort-
gage servicer for a plaintiff involving a nortgage forecl osure of a one-
to four-famly residential property.

2. \Wen [he] the plaintiff noves for judgnment, the plaintiff shal
show whet her any of the defendants who have not appeared are absentees.

3. In any residential foreclosure action involving a hone |oan, as
such termis defined in section thirteen hundred four of this article,
in which the plaintiff is seeking to foreclose on a subordinate |oan and
such plaintiff purchased the subject subordinate |oan when that | oan was
in default, the anmpunt due shall not exceed the anpbunt the plaintiff
paid for the subject |oan, as determ ned under section thirteen hundred
two of this article, and the maximumrate of interest provided under
section fourteen-a of the banking |aw accruing fromthe date the plain-
tiff purchased the subject |oan.

8 5. The opening paragraph of subdivision 4 of section 213 of the
civil practice law and rules is anmended to read as foll ows:

an action upon a bond or note, the paynment of which is secured by a
nortgage upon real property, or upon a bond or note and nortgage so
secured, or upon a nortgage of real property, or any interest therein_
except for a subordinate bond or note purchased when such bond or note
is in default;

8 6. The civil practice law and rules is anmended by adding a new
section 213-e to read as follows:

§ 213-e. Action upon a subordinate bond or note. Beginning January
first, two thousand twenty-seven, an action upon a subordinate bond or
note, the paynent of which is secured by a nbrtgage upon real property,
or _upon a bond or note and nortgage so secured, or upon a nortgage of

3. Every person having any lien or incunbrance upon t he real property




OCoO~NOUIRWN P

S. 6971 4

real property, or any interest therein, where the subject bond or note
i s purchased when such bond or note was in default, shall be conmenced
within the shorter of (a) three years of the purchase of the bond or
note or (b) the relevant time lint as provided by subdivision four of
section two hundred thirteen of this article.

8 7. Subdivision (h) of section 203 of the <civil practice law and
rules, as added by chapter 821 of the | aws of 2022, is amended to read
as foll ows:

(h) daimand action upon certain instruments. Once a cause of action
upon an instrunment described in subdivision four of section two hundred
thirteen or section two hundred thirteen-e of this article has accrued,
no party nmay, in formor effect, unilaterally waive, postpone, cancel
toll, revive, or reset the accrual thereof, or otherwi se purport to
effect a wunilateral extension of the limtations period prescribed by
| aw to conmence an action and to interpose the claim unless expressly
prescri bed by statute.

§ 8. The opening paragraph of subdivision (a) of section 205-a of the
civil practice |aw and rul es, as added by chapter 821 of the laws of
2022, is amended to read as foll ows:

If an action wupon an instrunent described under subdivision four of
section two hundred thirteen or section two hundred thirteen-e of this
article is tinely conmenced and is termnated in any manner other than a
vol untary discontinuance, a failure to obtain personal jurisdiction over
the defendant, a dismissal of the conplaint for any form of neglect,
including, but not limted to those specified in subdivision three of
section thirty-one hundred twenty-six, section thirty-two hundred
fifteen, rule thirty-two hundred sixteen and rule thirty-four hundred
four of this chapter, for violation of any court rules or individua
part rules, for failure to conply with any court scheduling orders, or
by default due to nonappearance for conference or at a cal endar call, or
by failure to tinely submt any order or judgment, or upon a final judg-
nment upon the nmerits, the original plaintiff, or, if the original plain-
tiff dies and the cause of action survives, [his—e+—her] such origina
plaintiff's executor or adm nistrator, may conmence a new action upon
the sanme transaction or occurrence or series of transactions or occur-
rences within six nonths following the term nation, provided that the
new action would have been tinmely conmrenced within the applicable Iim -
tations period prescribed by law at the tine of the conmencenent of the
prior action and that service upon the original defendant is conpleted
within such six-nmonth period. For purposes of this subdivision:

8 9. Subdivision (a) of section 3012-b of the civil practice law and
rules, as added by chapter 306 of the |laws of 2013, is anended to read
as foll ows:

(a) In any residential foreclosure action involving a honme 1oan, as
such termis defined in section thirteen hundred four of the real prop-
erty actions and proceedings law, in which the defendant is a resident
of the property which is subject to foreclosure, the conplaint shall be
acconpanied by a certificate, signed by the attorney for the plaintiff,
certifying that the attorney has reviewed the facts of the case and
that, based on consultation with representatives of the plaintiff iden-
tified in the certificate and the attorney's review of pertinent docu-
ments, including the nortgage, security agreenment and note or bond
underlying the nortgage executed by defendant and all instrunents of
assignnent, if any, [amrd] any other instrunment of indebtedness including
any nodification, extension, and consolidation agreenment, and the
paynent history for the subject I|oan and the custodial file for the
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subj ect note as defined under section thirteen hundred two of the rea
property actions and proceedings law, to the best of such attorney's
know edge, information and belief there is a reasonable basis for the
commencenent of such action and that the plaintiff is currently the
creditor entitled to enforce rights wunder such docunents. |f not
attached to the summons and conplaint in the action, a copy of the nort-
gage, security agreenent and note or bond underlying the nortgage
execut ed by defendant and all instrunents of assignment, if any, and any
ot her instrument of indebtedness including any nodification, extension,
and consolidation agreenent, and the paynent history for the subject
loan and the custodial file for the subject note as defined under
section thirteen hundred two of the real property actions and
proceedi ngs | aw shall be attached to the certificate.

8§ 10. Subdivision (f) of rule 3408 of +the <civil practice law and
rules, as anended by section 2 of part Q of chapter 73 of the | aws of
2016, is anmended to read as foll ows:

(f) Both the plaintiff and defendant shall negotiate in good faith to
reach a nutually agreeable resolution, including but not limted to a
| oan nodi fication, short sale, deed in |lieu of foreclosure, or any other
loss mitigation, if possible.

1. Conpliance with the obligation to negotiate in good faith pursuant
to this section shall be neasured by the totality of the circunstances,
including but not limted to the follow ng factors:

[2=] (i) Conpliance with the requirenents of this rule and applicable
court rules, «court orders, and directives by the court or its designee
pertaining to the settlenment conference process;

[2-] (ii) Compliance with applicable nortgage servicing |laws, rules,
regul ations, investor directives, and loss nitigation standards or
options concerning |loan nodifications, short sales, and deeds in |lieu of
f orecl osure; and

[3=] (iii) Conduct consistent with efforts to reach a mutually agree-
able resolution, including but not Iimted to, avoiding unreasonable
del ay, appearing at the settlenment conference with authority to fully
di spose of the case, avoiding prosecution of foreclosure proceedi ngs
while loss mitigation applications are pending, and providing accurate
information to the court and parties.

Neither of the parties' failure to make the offer or accept the offer
made by the other party is sufficient to establish a failure to negoti-
ate in good faith.

2. As provided for under section thirteen hundred twenty-one of the
real property actions and proceedings law, it shall be unlawful for a
plaintiff to demand paynent in excess of the ampunt the plaintiff paid
for a subordinate [oan such plaintiff purchased in default, as deter-
mned wunder section thirteen hundred two of the real property actions
and proceedings law, and the maximumrate of interest provided under
section fourteen-a of the banking |aw accruing fromthe date the plain-
tiff purchased the subject |oan. Any denmand for a payment in excess of
this amount, whether to reinstate the |oan or through a repaynent plan,
loan nodification or other loss mtigation option, shall also constitute
a failure to negotiate in good faith.

8 11. This act shall take effect on the one hundred twentieth day
after it shall have becone a | aw and shall apply to all actions filed on
or after such effective date.




