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AN ACT to anmend the crimnal procedure |law and the nental hygiene |aw,
inrelation to determning the capacity of a defendant to stand tri al

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 730.10 of the crinminal procedure
law i s anended to read as foll ows:

1. "lIncapacitated person" nmeans a defendant who as a result of nental
di sease or defect |acks capacity to understand the proceedings against
[ k] such defendant or to assist in [kis] their own defense.

8§ 2. Subdivision 8 of section 730.10 of the criminal procedure |aw, as
separately anended by chapters 615 and 629 of the laws of 1974, is
amended to read as follows:

8. "Examination report" means a report nade by a psychiatric exam ner
wherein [Be] such examiner sets forth [bBis] their opinion as to whether
the defendant is or is not an incapacitated person, the nature and
extent of [his] their examination and, if [he—e+—shefinrds] they find
that the defendant is an incapacitated person, [kis] their diagnhosis and
prognosis and a detail ed statenment of the reasons for [his] their opin-
ion by making particular reference to those aspects of the proceedi ngs
wherei n the defendant |acks capacity to understand or to assist in [hs]
their own defense. The report nust also state the examiner's profes-
sional opinion as to whether or not there is at |least a reasonable
expectation that restoration services could have a substantial probabil-
ity of restoring the defendant to conpetence within a reasonable period
of time. The state administrator and the conmi ssioner nmust jointly adopt
the form of the exam nation report; and the state admini strator shal

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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prescri be the nunber of copies thereof that nust be submitted to the
court by the director.

8§ 3. Subdivision 9 of section 730.10 of the criminal procedure |aw, as
added by section 1 of part Q of chapter 56 of the laws of 2012, is
anended and a new subdivision 10 is added to read as foll ows:

9. "Appropriate institution" neans: (a) a hospital operated by the
office of nental health or a devel opnental center operated by the office
for people with devel opmental disabilities; [e~] (b) a hospital |icensed
by the departnment of health which operates a psychiatric unit |icensed
by the office of nental health, as determined by the comn ssioner
provi ded, however, that any such hospital that is not operated by the
state shall qualify as an "appropriate institution"” only pursuant to the
terns of an agreenent between the conmi ssioner and the hospital: or (c)
a nental health unit operating within a local correctional facility,
provi ded, however, that any such nental health unit operating wthin a
local correctional facility shall qualify as an "appropriate institu-
tion" only pursuant to the ternms of an agreenent between the conm ssion-
er of nental health and the nmental health unit. Nothing in this article
shall be construed as requiring a hospital to consent to providing care
and treatment to an incapacitated person at such hospital.

10. "Restoration services" neans those services which nay include
nedi cati on support, classroom based conpetency instruction, nock trials,
synpt om nanagenent, and rehabilitative services provided to an incapaci -
tated person which are designed to inprove their nental state or devel -
opnmental status to the extent that they can understand the charges
against themand participate in their own defense. Restoration services
may suppl enent nmental health treatnent ained at recovery from nenta
illness or services aimed at inproving a developnentally disabled
person's ability to function on a day-to-day basis.

8 4. Section 730.20 of the crimnal procedure |aw, subdivisions 1 and
5 as anended by chapter 693 of the aws of 1989 and subdivision 7 as
amended by chapter 692 of the laws of 1972, is anended to read as
fol | ows:

§ 730.20 Fitness to pr

1. [ appropriate

oceed; generally.

by e al—econ ce—and S5 -] Upon receipt
of an examnation order, the director to whomthe court has issued an
order must designate two qualified psychiatric exam ners, of whom [he]
such director may be one, to exam ne the defendant to deternmine if [he]
the defendant is an incapacitated person. In conducting their exam na-
tion, the psychiatric exam ners [#&] shall enploy [amy¢] a nethod [which

ive] as set forth in stand-
ards set by agreenent between the director and the connissioner to
determine if the defendant is an incapacitated person. The court nay
aut hori ze a psychiatrist or psychol ogi st retained by the defendant to be
present at such exam nati on.

2. Wen the defendant is not in custody at the tinme a court issues an
order of examination, because [he] the defendant was theretofore
rel eased on bail or on [his] the defendant's own recogni zance, the court

[#ey] shall direct that the examination be conducted on an out-patient
basis, and at such tinme and place as the director shall designate and
the court shall order the defendant to appear for such examnation. |If,

however, the director infornms the court that hospital confinement of the
defendant is necessary for an effective exanination, the court nay
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direct that the defendant be confined in a hospital [desighrated—hby—ithe

d#peepep] operated or approved by the comm ssioner only until the exam
ination is conpleted. In no event shall the need for such exam nation be
a basis for incarcerating a defendant who has been rel eased on bail or
their own recogni zance

3. Wen the defendant is in custody at the tine a court issues an
order of examnation, the exam nation nmust be conducted at the place
where the defendant is being held in custody. |f, however, the director
determ nes that hospital confinenment of the defendant is necessary for
an effective exam nation, the sheriff nust deliver the defendant to a
hospital designated by the [édi+ector] conmi ssioner and hold [hin] the
def endant in custody therein, under sufficient guard, until the exani na-
tion is conpleted.

4. Hospital confinenment under subdivisions two and three shall be for
a period not exceeding [+hi+y] ten days, except that, upon application
of the director, the court nay authorize confinenent for an additiona
period not exceeding [+hi+ty¢] ten days if it is satisfied that a |onger
period is necessary to conplete the exami nation. During the period of
hospital confinenent, the physician in charge of the hospital nmay adm n-
ister or cause to be admnistered to the defendant such energency
psychiatric, nedical or other therapeutic treatment as in [hkis] such
physician's judgnment shoul d be admi ni stered.

5. Each psychiatric examni ner, after [he-has—cenpleted-his] conpleting
the exam nation of the defendant, nust pronptly prepare and submt to
the director an exam nation report [ard—subpt—t+——to—the—director]
setting forth the examner's opinion as to whether or not there is at
|l east a reasonable expectation that restoration services could have a
substantial probability of restoring the defendant to conpetence within
a reasonable period of tinme. If the psychiatric exam ners are not unani-
mous in their opinion as to whether the defendant is or is not an inca-
pacitated person, the director nust designate another qualified psychi-
atric exanminer to examne the defendant to determine if [he] the
def endant is an incapacitated person and, if so, whether or not there is
at | east a reasonable expectation that restoration services could have a
substantial probability of restoring the defendant to conpetence within
a reasonable period of tinme. Upon receipt of the examnation reports,
the director nust subnit them to the court that issued the order of
exam nation. The court nust furnish a copy of the reports to counse
for the defendant and to the district attorney.

6. Wen a defendant is subjected to exam nation pursuant to an order
i ssued by a crimnal court in accordance with this article, any state-
ment nmade by [k such defendant for the purpose of the exam nation or
treatnment shall be inadm ssible in evidence against [hkin| such defendant

in any crimnal action on any issue other than that of [kis] such

defendant's nental condltlon[———bH%——sHeh—sLaLenen%—+s—adn+ss+b#e—apen

7. A psychlatrlc exam ner, who is not reqularly enployed by the coun-
ty, state, or city of New York, is entitled to [his] their reasonable
travel i ng expenses[—=a] and to a reasonable fee [ef—ifty—dollars] to be
negotiated wth the exanminer by the director or the county or, if no
such fee is agreed upon, to be set by the court for each exanination of

a defendant and [ a—+fee—sof—f+ifty—dellars] for each appearance at a court
hearing or trial [but—pnot—exceedingtw—hundred—dollars—in—fees—For
e*anLnaL+en——and—Les%+ﬁeny44+4yﬁp4¥¥+4ﬁﬁmﬂ except that if such psychi-

atric exam ner be an enpl oyee of the county or of the state of New York
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[re] they shall be entitled only to reasonable traveling expenses,
unl ess such psychiatric exam ner nmakes the exami nation or appears at a
court hearing or trial outside [his] their hours of state or county
enploynent in a county in which the director of conmunity [sestal-
health] services certifies to the fiscal officer thereof that there is a
shortage of qualified [psychiatrists] examners available to conduct
exam nations under [the—erimnal—proceduelaw this chapter in such
county, in which event [he] such examiner shall be entitled to [the
foregoing] such fees and reasonable traveling expenses as approved by
the court. Such fees and traveling expenses and the costs of sending a
defendant to another place of detention or to a hospital for exani na-
ti on[ —ef—hi-s—mai-ntenance—therein] and the cost of returning [k the
def endant shall, when approved and so ordered by the court, be a charge
of the county in which the defendant is being tried, and the cost of the
mai nt enance of such defendant therein shall be a cost to the state.

8 5. Section 730.30 of the crimnal procedure |aw, subdivision 3 as
anended by chapter 629 of the laws of 1974, is anended to read as
fol | ows:

§ 730.30 Fitness to proceed; order of exam nation.

1. At any tinme after a defendant 1is arraigned upon an accusatory
instrunent other than a felony conplaint and before the inposition of
sentence, or at any tine after a defendant is arraigned upon a felony
conplaint and before [he] such defendant is held for the action of the
grand jury, or upon arraignnment on an indictnment by a grand jury, the
court wherein the crimnal action is pending [Aust] may issue an order
of exami nation when it [is—ef—the—opinion] has a reasonable basis to
believe that the defendant may be an incapacitated person.

2. Wen the exam nation reports subnmtted to the court show that each
psychiatric exanminer is of the opinion that the defendant is not an
i ncapaci tated person, the court nay, on its own notion, conduct a hear-
ing to determne the issue of capacity, and it rmust conduct a hearing
upon notion therefor by the defendant or by the district attorney. |If
the court does not decide to hold a hearing on its own notion and no
motion for a hearing is made, or if, following a hearing the court is
satisfied that the defendant is not an incapacitated person, the crim-

nal actlon agalnst the def endant nust proceed. [L#——Le##e%+ng—a—hea#+ng—

pated—by—thedirector]

3. VWhen the exam nation reports submtted to the court show that each
psychiatric examiner is of the opinion that the defendant is an incapac-
itated person and that there is at |east a reasonable expectation that

restoration services could have a substantial probability of restoring
the defendant to conpetence wthin a reasonable period of tine, the

court [smey—onR—ts—owa—haptien-| nmay conduct a hearing to determne the
i ssue of capacity [aRd—+t—rust—conduct—sueh—hearing—upon—Abtion—thereror
by—the—dotondapt—eor—by—tho—district ot torncy] .

4. VWhen the exam nation reports submtted to the court show that the
psychi atric exam ners are not unaninmous in their opinion as to whether
the defendant is or is not an |ncapaC|tated person[——GL—Mhen—%he—e*an+

LF9——e*anLneLs——aLe——neL——Hnan+nDus——+n——Lhe+4—ep+n+ea—as—%e—%he+he¢—+he
defendant is—or s not—a dangerous—iAcapacitated person] and that there

is at least a reasonable expectation that restoration services could
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have a substantial probability of restoring the defendant to conpetence
within a reasonable period of tine, the court nust conduct a hearing to
determ ne the issue of capacity [er—dangerousness] and expectation of
restoration within a reasonable tine.

8 6. Subdivision 1 of section 730.40 of the criminal procedure |aw, as
anended by chapter 7 of the laws of 2013, is amended to read as foll ows:

1. Wien a local crimnal court, follow ng a hearing conducted pursuant
to subdivision two, three or four of section 730.30 of this article, is
satisfied that the defendant is not an incapacitated person, the crim-
nal action against [hismoer—her] such defendant must proceed. If [iH] a
local crinmnal court accusatory instrunment other than a felony conplaint
has been filed against the defendant and the court is satisfied that the
defendant is an |ncapa0|tated person, [ o——F—no—nBti-ontor—such—a—hear—

] such court nust i ssue a flnaI or der
of observation. Wen a felony conpl aint has been filed agai nst the
def endant, such court nust issue a tenporary order of observation
comm tting [hBimoer—her] such defendant to the custody of the conm ssion-

er for [eare—and—treatwent]| restoration services in an approprlate
institution or, [udypon—the—consent—of—the—district—attorney] in_ the
discretion of the court, conmitting [himer—her] such defendant to the
custody of the conm ssioner for [ecare—and—ireatment] restoration
services on an out-patient basis, for a period not to exceed ninety days

from the date of such order[—execept—that—wiiththeconsent—of+the
d+€%#+{$—éﬂ44¥4ﬁﬁhq or it may issue a final order of observation. Upon

the issuance of a final order of observation, the district attorney
shall immediately transmt to the conmi ssioner, in a manner intended to
protect the confidentiality of the information, a list of nanes and
contact information of persons who may reasonably be expected to be the
victim of any assault or any violent felony offense, as defined in the
penal |aw, or any offense listed in section 530.11 of this [&hapter]
part which would be carried out by the conmitted person; provided that
the person who reasonably may be expected to be a victimdoes not need
to be a nenber of the sane fanmily or household as the comitted person.

8 7. Section 730.50 of the crimnal procedure |aw, subdivision 1 as
anended by chapter 7 of the laws of 2013, subdivision 2 as anended by
chapter 789 of the laws of 1985, subdivision 5 as anmended by chapter 629
of the laws of 1974, is anended to read as foll ows:

§ 730.50 Fitness to proceed; indictnent.

1. Wien a superior court, followi ng a hearing conducted pursuant to
subdi vision two, three or four of section 730.30 of this article, 1is
satisfied that the defendant is not an incapacitated person, the crim-
nal action agai nst [him-er—her] such defendant must proceed. If [H—s
S&PFSLFed] after a hearing, the court nmakes a finding that the defendant
is an incapacitated person, [e—f—nRo—+ptiontor—such—a—hearihrgis—rade]
and that there is at |east a reasonable expectation that restoration
services could have a substantial probability of restoring the defendant
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to conpetence within a reasonable period of tinme, it nust adjudicate
[ Bim-o—her] them an incapacitated person| —anrd—ust—ssue—a—iihal—order
of—observati-on—or—an—order—of——commtrent]. Wien the indictnent does not
charge a felony or when the defendant has been convicted of an of fense
other than a feIony, such court (a) nust issue a flnal order of observa-

H-ral—erders—st—observati-oni-ssued—nrder—this—subdivisian], and (b) nust
dismss the indictment filed in such court against the defendant, and
such disnissal constitutes a bar to any further prosecution of t he
charge or charges contained in such indictnent. Upon the issuance of a
final order of observation, the district attorney shall imrediately
transmt to the comm ssioner, in a manner intended to protect the confi-
dentiality of the information, a list of nanes and contact information
of persons who may reasonably be expected to be the victimof any
assault or any violent felony offense, as defined in the penal |aw, or
any offense listed in section 530.11 of this [ehapter] part which would
be carried out by the committed person; provided that the person who
reasonably mmy be expected to be a victimdoes not need to be a nenber
of the sanme family or household as the conmitted person. Wen the
indictment charges a felony [er—when—the—detendant—has—been—econvicted—ot
a—felony] and the court has determined that there is at [east a reason-
able expectation that restoration services could have a substantia

probability of restoring the defendant to conpetence within a reasonable
period of tinme, it nust issue an order of comritment comritting the
defendant to the custody of the comm ssioner [foe+r—ecare—andireatment] to
receive restoration services in an appropriate institution or[—upepr—the

consent—ofthedistriet—attorney-] commtting [bmer—her] such defend-

ant to the custody of the comm ssioner for care and treatnment on an
out-patient basis, for a period not to exceed [enre—year] ninety days
fromthe date of such order. Upon the issuance of an order of commt-
ment, the court nust exonerate the defendant's bail if [he—or—she—was]
they were previously at |iberty on bail; provided, however, that exoner-
ation of bail is not required when a defendant is committed to the
custody of the conmissioner for care and treatnment on an out-patient

basi s. [vhen—}he—deLenéanL—+s—+n—Lhe—9HsLedy—ei—Lhe—eenn+ss+enef——pa¢sa-

In the event that the court determ nes there is not a reasonable expec-

tation that restoration services could have a substantial probability of
restoring the defendant to conpetence within a reasonable period of tine

the matter shall be referred to the suprene court for a hearing
conduct ed in accordance with section 9.33 or 15.31 of the nental
hygi ene | aw.

2. Wen a defendant is in the custody of the conm ssioner inmediately
prior to the expiration of the period prescribed in a tenporary order of
comm tnent and the superintendent of the institution wherein the defend-
ant is confined is of the opinion that the defendant continues to be an
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i ncapaci tated person, such superintendent nmust apply to the court that
i ssued such order for an order of retention for an additional period of
ninety days. The court nust hold a hearing on this application to
determine if there is a substantial probability of recovery in the fore-
seeable future. If the court determines that there is such reasonable
expectation of restoration, it shall issue an order of retention for an
additional ninety days. If the court finds that the defendant is still
incapacitated and there is not a substantial probability of restoration
in the foreseeable future, it shall refer the matter to the civi

section of the suprene court in the county where the defendant's case is
pending. for a hearing pursuant to article nine or fifteen of the nental
hygiene law to determne if the defendant shall be hospitalized or

othermnse retained on an involuntary basis. [ Such—appecation—rusi—be

ee###ss+ene#—] The superlntendent nust gi ve mwltten notlce of the appll—
cation for such order to the defendant and to the nmental hygiene |egal

servi ce. Upon recei pt of such application, the court [#ay—on—its—own
n@¢+4#+4 shaII conduct a hearlng [Le—de%e#n+ne—%he——+ssae——e#——eapae+%y—

are—year] Dursuant to the provi sions of artlcle ni ne or f|fteen of the
nental hygiene |law and the court shall order that the defendant shall be
maintained in the custody of the conm ssioner but transferred to a
hospital or other appropriate institution to be involuntarily admtted
pursuant to article nine or fifteen of the nental hygi ene | aw subject
to the retention provisions of section 9.33 or 15.31 of the nental
hygiene law except as specifically provided herein. Such order shall
not be deened in any way to be the order of a crimnal court.

3. [Mhen] Before a defendant is [iR] released fromthe custody of the

conn153|oner [kﬂned+aLeLy——p;+e4——Le——Lhe——e*p+4a%+en——e¥——%he——pe;¥ed

hQMB#@F—] elther Dursuant to thls sectlon or pursuant to article nine or

fifteen of the nmental hygiene law, the court shall hold a hearing to
deterni ne whether or not the defendant continues to be an incapacitated
person. |If, at the conclusion of a hearing conducted pursuant to this
subdivision, the court is satisfied that the defendant is no |longer an
i hcapaci tated person, the crinmnal action against them nust proceed
except that the court shall have the discretion to dismss the case in
the interests of justice. If, at the conclusion of a hearing conducted
pursuant to this subdivision, the court finds that the defendant contin-
ues to be an incapacitated person then the court shall nake an order in
accordance wth section 9.33 or 15.31 of the nental hygiene law. |n any
case that the aggregate of periods prescribed in the tenporary order of

comm t nent [ —the—first order of retentionand all subsequent ordersof




O©Coo~NoOO~wWNE

S. 1004--A 8

retention] and any order of retention pursuant to this article or arti-
cle nine or fifteen of the nental hygi ene | aw nust not exceed two-thirds
of the authorized nmaximum termof inprisonnment for the highest class
felony charged in the indictnment [e+——foer—thehighest—eclassfelonyr—of
uh+eh—he—%as—een¥+{ﬁ4ﬁﬂ

4. Wen a defendant is in the custody of the conm ssioner either at
the expiration of the authorized period prescribed in the | ast order of
retention or any order of retention issued pursuant to article nine or
fifteen of the nental hygiene |law, the crimnal action pending agai nst
[+ such defendant in the superior court that issued such order shal

terminate for all purposes, and the conm ssioner nust pronptly certify
to such court and to the appropriate district attorney that the defend-
ant was in [his] their custody on such expiration date. Upon receipt of
such certification, the court nust dismss the indictnent, and such
dism ssal constitutes a bar to any further prosecution of the charge or
charges contained in such indictment.

8 8. Section 730.60 of the criminal procedure |aw, subdivisions 1 and
3 as anended by chapter 231 of the laws of 2008, subdivision 2 as
amended by chapter 57 of the Ilaws of 1984, subdivisions 4 and 5 as
renunbered by chapter 629 of the |laws of 1974, subdivision 6 as added by
chapter 549 of the laws of 1980 and paragraphs (a) and (b) of subdivi-
sion 6 as anended by chapter 7 of the laws of 2013, is amended to read
as foll ows:

§ 730.60 Fitness to proceed; procedure follow ng custody by conm ssion-
er.

1. Wen a local crimnal court issues a [H#ral—o+] tenporary order of
observation or an order of conmitment, it nust forward such order and a
copy of the examnation reports and the accusatory instrunent to the
conmi ssi oner [ —and——available—a——copy—of—the—pre-sentence—report].
Upon receipt thereof, the conmni ssioner nmust designate an appropriate
institution operated by the departnent of nmental hygiene in which the

defendant isto be pIaced[——p#e¥+ded——heMe¥e;——%ha#—#he—eenn+ss+ene#—na¥
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: ]
mhen notlfled of the deS|gnat|0n [%he—she#+ii} must dellver the defend-
ant to the superintendent of such institution. The superintendent nust
pronptly informthe appropriate director of the nental hygiene I|ega
service of the defendant's adnission to such institution. If a defendant
escapes fromthe custody of the comm ssioner, the escape shall interrupt
the period prescribed in any order of observation, conmtnent or
retention, and such interruption shall continue until the defendant is
returned to the custody of the conmm ssioner.

2. Except as otherw se provided in subdivisions four and five of this
section, when a defendant is in the custody of the comm ssioner pursuant
to a tenporary order of observation or an order of comrtnment or an
order of retention, the crinminal action pending agai nst the defendant in
the court that issued such order is suspended [wntid] pending further
order of the court. If the superintendent of the institution in which
the defendant is confined determnes that [he] such defendant is no
| onger an incapacitated person[ —na—+that—event], the court that issued
such order and the appropriate district attorney nust be notified, in
witing, by the superintendent of [kis] their determination. The court
must thereupon proceed in accordance with the provisions of subdivision
two of section 730.30 of this [ehapter] article; provided, however, if
the court is satisfied that the defendant remmins an incapacitated
person, and upon consent of all parties, the court nay order the return
of the defendant to the institution in which [he] they had been confined
for such period of tinme as was authorized by the prior order of commt-
ment or order of retention. Upon such return, the defendant shall have
all rights and privileges accorded by the provisions of this article.

3. Wen a defendant is in the custody of the conmi ssioner pursuant to
an order issued in accordance with this article, the conm ssioner nay
transfer [hin] such defendant to any appropriate institution operated by
the departnent of nental hygiene, provided, however, that the comm s-
si oner may designate an appropriate hospital for placenent of a defend-
ant for whom a final order of observation has been issued, where such
hospital is licensed by the office of nmental health and has agreed to
accept, wupon referral by the comn ssioner, defendants subject to final
orders of observation issued under this section. The conm ssioner nay
discharge a defendant in [his] their custody under a final order of
observation at any tinme prior to the expiration date of such order, or
otherw se treat or transfer such defendant in the sane nmanner as if [he]
such defendant were a patient not in confinenent under a crimnminal court
order.

4. Wen a defendant is in the custody of the comm ssioner pursuant to
an order of conmitnrment or an order of retention, [ke] they may nake any
nmotion aut horized by this chapter which is susceptible of fair determ -
nation wthout [his] their personal participation. If the court denies
any such notion it rmust be without prejudice to a renewal thereof after
the crimnal action against the defendant has been ordered to proceed.
If the court enters an order dismssing the indictnment and does not
direct that the <charge or charges be resubmtted to a grand jury, the
court nust direct that such order of disnmissal be served upon the
conmi ssi oner .

5. Wen a defendant is in the custody of the conmi ssioner pursuant to
an order of commtment or an order of retention, the superior court that
i ssued such order may, upon nmotion of the defendant, and wth the
consent of the district attorney, dism ss the indictnment when the court
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is satisfied that (a) the defendant is a resident or citizen of another
state or country and that [he] they wll be renoved thereto upon
dism ssal of the indictment, or (b) the defendant has been continuously
confined in the custody of the comm ssioner, either pursuant to this
article or pursuant to article nine or fifteen of the nental hygiene
law, for a period of nore than two years. Before granting a notion
under this subdivision, the court nust be further satisfied that
dismssal of the indictnent is consistent with the ends of justice and
that custody of the defendant by the comm ssioner pursuant to an order
of conmitnent or an order of retention is not necessary for the
protection of the public and that care and treatnent can be effectively
administered to the defendant without the necessity of such order. If
the court enters an order of dism ssal under this subdivision, it nust
set forth in the record the reasons for such action, and rmust direct
that such order of dismissal be served upon the conmssioner. The
dismssal of an indictnment pursuant to this subdivision constitutes a
bar to any further prosecution of the charge or charges contained in
such indictnent.

[ & 2 Notw i _ sisi A ene
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8§ 9. Section 730.70 of the crinmnal procedure | aw, as anended by chap-
ter 629 of the laws of 1974, is anended to read as follows:

§ 730.70 Fitness to proceed; procedure follow ng term nation of custody
by commi ssi oner.

Wien a defendant is in the custody of the conm ssioner on the expira-
tion date of a final or tenporary order of observation or an order of
comm tnent, or on the expiration date of the last order of retention, or
on the date an order dism ssing an indictnent is served upon the conm s-
sioner, the superintendent of the institution in which the defendant is
confined may retain [hin| such defendant for care and treatnment for a
period of no nore than thirty days fromsuch date. |If [the] during such
time two psychiatric exam ners engaged by the superintendent |[deter—
mnes| determine that the defendant is so mentally ill or mentally
defective as to require continued care and treatnent in an institution,
[Re] the superintendent may, before the expiration of such thirty day
period, apply for an order of [eertifiecatien] retention in the manner
prescribed in section [34—=33] 9.33 or 15.33 of the nmental hygiene | aw.

§ 10. Subdivision (a) of section 9.33 of the mental hygiene | aw, as

anmended by chapter 789 of the laws of 1985, is anended to read as
fol | ows:

(a) If the director shall determine that a patient adnmitted upon an
application supported by medical certification, for whom there is no

court order authorizing retention for a specified period, is in need of
retention and if such patient does not agree to remain in such hospital
as a voluntary patient, the director shall apply to the suprene court or
the county court in the county where the hospital is located for an
order authorizing continued retention. A court order issued pursuant to
article seven hundred thirty of the crimnal procedure |aw shall be
deened an order of retention under this section. Such application shal

be nade no later than sixty days fromthe date of involuntary adni ssion
on application supported by nedical certification or thirty days from
the date of an order denying an application for patient's rel ease pursu-
ant to section 9.31, whichever is later; and the hospital is authorized
to retain the patient for such further period during which the hospital
is authorized to nake such application or during which the application
may be pending. The director shall cause witten notice of such applica-

tion to be given the patient and a copy thereof shall be given
personally or by mil to the persons required by this article to be
served with notice of such patient's initial adm ssion and to the nental

hygi ene | egal service. Such notice shall state that a hearing may be
requested and that failure to mnmke such a request within five days,
excl udi ng Sunday and holidays, fromthe date that the notice was given
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to the patient wll permt the entry without a hearing of an order
aut hori zi ng retenti on.

§ 11. Subdivision (a) of section 15.33 of the nental hygiene |aw, as
anended by chapter 789 of the laws of 1985, 1is anended to read as
fol | ows:

(a) If the director shall determne that a resident adnitted upon an
application supported by nmedical certification, for whom there is no
court order authorizing retention for a specified period, is in need of
retention and if such resident does not agree to renmain in such school
as a voluntary resident, the director shall apply to the suprene court
or the county court in the county where the school is located for an
order authorizing continued retention. A court order issued pursuant to
article seven hundred thirty of the crinminal procedure |law shall be
deened an order of retention under this section. Such application shal
be nade no later than sixty days fromthe date of involuntary adni ssion
on application supported by nedical certification or thirty days from
the date of an order denying an application for resident's rel ease
pursuant to section 15.31, whichever is later; and the school is author-
ized to retain the resident for such further period during which the
school is authorized to make such application or during which the appli-
cation nmay be pending. The director shall cause witten notice of such
application to be given the resident and a copy thereof shall be given
personally or by mil to the persons required by this article to be
served with notice of such resident's initial admission and to the
ment al hygi ene | egal service. Such notice shall state that a hearing may
be requested and that failure to make such a request within five days,
excl udi ng Sunday and holidays, fromthe date that the notice was given
to the resident wll permt the entry without a hearing of an order
aut hori zi ng retenti on.

8§ 12. Subdivision (c) of section 43.03 of the nental hygiene |aw, as
anmended by chapter 7 of the laws of 2007, is amended to read as foll ows:

(c) Patients receiving services while being held in the custody of the
comm ssioner pursuant to order of a crimnal court, other than patients
commtted to the department pursuant to section 330.20 of the crimnal
procedure law, or for examnation pursuant to an order of the famly
court shall not be liable to the department for such services. Fees due
the departnment for such services shall be paid by the county in which
such court is located unless such services are or could be eligible for
paynent pursuant to the federal nedical care assistance program and
except that counties shall not be responsible for the cost of services
rendered patients comrtted to the departnment pursuant to section 330.20
of the crimnal procedure law__ section five hundred eight of the
correction law or patients conmitted to the departnent pursuant to arti-
cle nine, ten or fifteen of this chapter.

8§ 13. In the event that any county or any city with a population of
one mllion or nore in any one year reduces paynents nade to the state
for restoration services pursuant to article 730 of the crimnal proce-
dure law by an anmpbunt which is less than the average of such expendi -
tures for the previous three years, then such county or such city shal
utilize such savings for needed services which are identified as needed
in the | ocal services plan, as defined in section 41.03 of the nental
hygi ene I aw, of such county or such city.

8 14. This act shall take effect on the ninetieth day after it shal
have becone a | aw




