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STATE OF NEW YORK

8648

2025- 2026 Regul ar Sessi ons

| N ASSEMBLY

May 22, 2025

Introduced by M of A LAVINE -- read once and referred to the Conmttee
on Health

AN ACT to and the public health |aw and the surrogate's court procedure
act, inrelation to extending the fanmily health care decisions act to
health care decisions for patients with intellectual or devel opnenta
disabilities; and to repeal <certain provisions of the surrogate's
court procedure act relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 3 of section 2994-b of the public health |aw,
as anended by chapter 708 of the |laws of 2019, the opening paragraph as
anmended by chapter 40 of the laws of 2024, is anended to read as
fol | ows:

3. Prior to seeking or relying upon a health care decision by a surro-

gate for a patient under this article, if [the—attending—practitioner
, . . T

}6—-8450A—-0—BeH-sve—thal—the—pat-ent—has—a I'?‘?'y; ol—resei-vi-ng

§6F¥-688—-0r—an |tﬁlleetual o+ —deve QF'B'EQ eH-5ani 'f’ H |9aser?bly

i T ] the practitioner in a general

hospital has reason to believe that the patient has been tenporarily

transferred from a nental hygiene facility operated or licensed by the

office of nental health [e+—the—-office—for—people—wih—developrental
i sabilities. ol an o S

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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gaphs—a)—or—{by—oefthis—subdivision—but] and that consent for the
decision my be provided pursuant to the nental hygiene | aw or regu-
|ations of the office of mental health [e+—thesoffice—for—people—with
developrental—di-sabiliies], then the decision shall be governed by such

statute or regulations and not by this article.

8 2. Subdivision 1 and paragraph (a) of subdivision 4 of section
2994-c of the public health | aw, as added by chapter 8 of the laws of
2010, are anended to read as foll ows:

1. Presunption of capacity. For purposes of this article, every adult
shall be presumed to have deci si on-naki ng capacity unl ess:

(a) deternmined otherwi se pursuant to this section or pursuant to court
order[+] . or [unless]

(b) a guardian is authorized to deci de about health care for the adult
pursuant to article eighty-one of the nmental hygi ene | aw,_ or

(c) a guardian has been appointed for the adult pursuant to article
seventeen-A of the surrogate's court procedure act.

(a) to the patient, where there is any indication of the patient's
ability to conprehend the information, provided that such notice to a
patient wth an intellectual or developnental disability is governed by
subdi vi sion one of section twenty-nine hundred ninety-four-h of this
article;

8 3. Subdivision 1 and paragraph (a) of subdivision 5 of section
2994-d of the public health | aw, subdivision 1 as added by chapter 8 of
the laws of 2010, paragraph (a) of subdivision 5 as anmended by chapter
708 of the laws of 2019, are anended to read as foll ows:

1. Identifying the surrogate. One person fromthe following list from
the class highest in priority when persons in prior classes are not
reasonably available, willing, and conpetent to act, shall be the surro-
gate for an adult patient who | acks deci sion-nmaking capacity. However,
such person nay designhate any other person on the list to be surrogate,
provided no one in a class higher in priority than the person designated
obj ect s:

(a) A guardian authorized to decide about health care pursuant to
article eighty-one of the nental hygiene |law or article seventeen-A of
the surrogate's court procedure act;

(b) The spouse, if not legally separated from the patient, or the
domesti c partner;

(c) A [sepn—-or—daughter] child eighteen years of age or ol der;

(d) A parent;

(e) A [b+roether—or—sister] sibling eighteen years of age or ol der;

(f) Aclose friend[-] .

(g) the WII owbrook consuner advisory board for nmenbers of the WIIow
brook class who are fully represented by the consumer advisory board, as
provided in section twenty-nine hundred ninety-four-h of this article;

(h) A surrogate decision-nmaking conmmittee under article eighty of the
nmental hygiene law, for persons eligible for such decision-naking,
provided that as an alternative such decision may al so be made pursuant
to subdivision five of section twenty-nine hundred ninety-four-g of this
article.
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(a)(i) Treatment would be an extraordinary burden to the patient and
an attending practitioner determnes, with the independent concurrence
of anot her physician, nurse practitioner or physician assistant, that,
to a reasonable degree of medical certainty and in accord with accepted
medi cal standards, (A) the patient has an illness or injury which can be
expected to cause death wthin [sixmpnrths] one year, whether or not
treatnent is provided; or (B) the patient is permanently unconsci ous; or

(ii) The provision of treatment would involve such pain, suffering or
other burden that it would reasonably be deened inhumane or extraor-
dinarily burdensone under the circunstances and the patient has an irre-
versi bl e or incurable condition, other than nental illness or intellec-
t ual or developnental disability, as determined by an attending
practitioner with the independent concurrence of another physician,
nurse practitioner or physician assistant to a reasonabl e degree of
medi cal certainty and in accord with accepted nedi cal standards.

8 4. The public health law is amended by adding a new section 2994-h
to read as follows:

§ 2994-h. Health care decisions for intellectually or devel opnentally
di sabl ed persons. Wth respect to an intellectually or developnentally
di sabl ed person:

1. Notice of a determination that a surrogate will nmake health care
deci si ons because the patient has been determned to | ack decision-nmak-
ing capacity shall pronptly be given:

(a) to the patient unless, due to a nedical condition other than an
intellectual or developnental disability (such as unconsciousness) it is
nedically certain that the patient is unable to conprehend the inform-
tion; and

(b) as otherwise provided by paragraph (a) of subdivision four of
section twenty-ni ne hundred ninety-four-c of this article.

2. No health care decision shall be influenced in any way by a
presunption that people with an intell ectual or developnental disability
are not entitled to the full and equal rights, equal protection,

respect, nedical care and dignity afforded to people without an intel-
|l ectual or developnental disability.

3. For an intellectually or devel opnentally disabled person, at |east
forty-eight hours prior to the inplenentation of a decision to withdraw
life-sustaining treatnent, or at the earliest possible tine prior to the
inplenentation of a decision to withhold |life-sustaining treatnent., the
attending practitioner shall notify:

(a) the intellectually or developnentally disabled person unless, due
to a nedical condition other than intellectual or devel opnental disabil-
ity (such as unconsciousness) it is nedically certain that the patient
is unable to conprehend the information;

(b) if the person is in or was transferred froma residential facility
operated, licensed or authorized by the office for people with devel op-
nental disabilities, the chief executive officer of the agency or organ-
ization operating such facility and the nental hygi ene |l egal services;
and

(c) if the personis not in and was not transferred fromsuch a facil-
ity or program the comni ssioner of the office for people with devel op-
nental disabilities, or their designee.

4. Agencies or organizations described above and nental hygi ene | ega
service:

(a) nust adopt and di sclose upon request a practical neans to be noti -
fied at any tine by an attending practitioner;

(b) may waive the right to be notified at any tine; and
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(c) after notice of a proposed withdrawal of [|ife sustaining treat-
nent, should respond as soon as reasonably possible. If all notified
parties respond that they do not object, the decision nmay be inpl enented
without regard to the forty-eight hour notification period.

5, An inability to notify an agency or organization or the nental
hygi ene | egal service after a good faith attenpt to do so, or the
absence of a response fromany such entity after notification, shall not
require a delay in the issuance of an order not to resuscitate

6. (a) If an agency, organization or nental hygiene legal service
participates in the treatnment neeting at which a decision by a surrogate
is made to withdraw or withhold life-sustaining treatnent, such partic-
ipation shall be considered notice to the participating party for
pur poses of paragraph (b) of subdivision three of this section and no
further notice to such entity shall be necessary. but all rights to
obj ect are preserved.

(b) For purposes of this paragraph, a "treatnent neeting" is a neeting
(in person, or by any other neans allow ng comrunication by all partic-
ipants) to review treatnent options with and obtain a decision by the
surrogate pursuant to this article, and that includes the attending
practitioner, the surrogate, at least one other health or social
services practitioner involved in provision of care to the patient, and
such other persons as the attending practitioner or surrogate m ght
invite for this purpose. The treatnent neeting shall be docunented in
the nedical record.

7. (a) A health care decision nade pursuant to this article shall be
suspended, pending judicial review or wthdrawal of the objection,
except if the suspension would in reasonable nedical judgnent be likely
toresult in the death of the intellectually or devel opnentally disabled
person, in the event of an objection to that decision at any tinme by
persons entitled to notification under subdivision one of this section.

(b) Such objection shall occur orally or in witing. Notwi thstanding
the foregoing. in cases where the attending practitioner has notified
the agency or organization and the nental hygiene |egal service of the
entry of an order not to resuscitate pursuant to subdivision one of this
section, and if such notice includes either the practitioner's state-
nent of the diagnostic and prognostic basis for the nedical determ -
nation in support of the order or an excerpt fromthe patient's nedical
record that is sufficient to support such determnation, (i) an order
not to resuscitate shall not be stayed by an objection by such persons
unless the objection is acconpanied by a witten statenment by the
objecting party setting forth a basis for asserting that a standard in
this article for entering such an order has not been net; and (ii) if
the basis relates to the failure to neet nedical criteria inthis arti-
cle for the issuance of the order, the witten statenment nust be based
on information from or consultation with a physician, physician's
assistant or nurse practitioner.

8. For purposes of the surrogate priority list under section twenty-
ni ne hundred ninety-four-d of this article, the W]IIowbrook consuner
advi sory board shall be the surrogate for any person who was a resident
of the forner WIIlowbrook state school on March seventeenth, nineteen
hundred seventy-two, and for those individuals who were in conmunity
care status on that date and subsequently returned to WII owbrook or a
related facility, who are fully represented by the consuner advisory
board and who have no guardi ans appoi nted, and where persons in classes
described in paragraphs (a), (b), (c), (d), (e) and (f) of subdivision
one of section twenty-nine hundred ninety-four-d of this article are not
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reasonably available, wlling, and conpetent to act. However, with
respect to a decision to withdraw or withhold |ife-sustaining treatnent,
as an alternative, such decision may al so be made pursuant to subdivi-
sion five of section twenty-nine hundred ninety-four-g of this article.

8 5. Section 2994-m of the public health aw is anmended by addi ng two
new subdivisions 7 and 8 to read as foll ows:

7. Surrogate decision-making comrittees. A decision by a surrogate
decision-making committee described in article eighty of the nental
hygi ene law for an intellectually or developnentally disabled person in
any setting shall not be subject to review by an ethics review comm ttee
or other dispute resolution process described in this section.

8. Special proceeding. Nothing in this section shall preclude a person
connected with the case fromseeking judicial relief froma court of
conpetent jurisdiction before, during or after an ethics committee
revi ew.

8§ 6. Subdivision 1 of section 2994-t of the public health |aw, as
added by chapter 8 of the Iaws of 2010, is amended to read as foll ows:

1. The conmissioner, in collaboration with the conmssioner of the
office of nental health and the conmm ssioner of the office for people
with devel opnental disabilities, shall establish such regulations as my
be necessary to inplement this article.

8 7. Subdivision 26 of section 2994-a of the public health law, as
amended by chapter 619 of the laws of 2024, is anended to read as
fol | ows:

26. "Person connected with the case" neans the patient, any person on
the surrogate list, a parent or guardian of a mnor patient, the hospi-
tal administrator, an attending practitioner, any other health or social
services practitioner who is or has been directly involved in the
patient's care, and any duly authorized state agency, including the
facility director or regional director for a patient transferred from a
mental hygiene facility and the facility director for a patient trans-
ferred froma correctional facility and any person entitled to notice
under section twenty-nine hundred ninety-four-h of this article, relat-
ing to decisions to withdraw or withhold life sustaining treatment for
intellectually or developnentally disabled persons.

8§ 8. Subdivision 6 of section 2994-dd of the public health |aw, as
anended by chapter 29 of the laws of 2025, is anended to read as
fol | ows:

6. (a) The commissioner nmay authorize the use of one or nore alterna-
tive forns for issuing a nonhospital order not to resuscitate (in place
of the standard form prescribed by the comm ssioner under subdivision
two of this section). Such alternative formor forms may al so be used to
i ssue a non-hospital do not intubate order.

(b) Any such alternative forns intended for wuse for persons wth
devel opnental disabilities or persons with mental illness who are inca-
pabl e of making their own health care decisions or who have a guardi an
of the person appointed pursuant to article eighty-one of the nental
hygi ene law or article seventeen-A of the surrogate's court procedure
act nust al so be approved by the comm ssioner of devel opnental disabili-
ties or the conmm ssioner of nental health, as appropriate.

(c) An alternative formunder this subdivision shall otherw se conform
with applicable federal and state | aw

(d) A nedical order for life-sustaining treatnent (MOLST) formin the
version previously approved by the commissioner, and the comr ssioners
of nmental health and the office for people with devel opnental disabili-
ties, neets the requirenents of this section, provided that the conmms-
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sioner may authorize updated versions of the MJST formas needed,
subject to paragraph (b) of this subdivision. The MOST form and quid-
ance and checklists for wusing the MOST formfor any patient in any
setting shall be posted on the departnment's website.

(e) This subdivision does not linit, restrict or inpair the use of an
alternative formfor issuing an order not to resuscitate in a general
hospital or residential health care facility under article twenty-eight
of this chapter or a hospital under subdivision ten of section 1.03 of
the nmental hygiene |aw [e+—a—Facitityr——certifiedor—operatedbythe
oiecotor—peoople—w-th—developrenial—disabi-Hties] .

8 9. Section 1750-b of the surrogate's court procedure act is REPEALED
and a new section 1750-b is added to read as foll ows:

8 1750-b. lLife-sustaining treatnent decisions for persons with intellec-
tual or devel opnental disabilities

1. Decisions to withdraw or w thhold life-sustaining treatnent for
persons who have been found, pursuant to the provisions of this article,
to lack capacity to make health care decisions, or for persons for whom
no guardi an has been appointed pursuant to section seventeen hundred
fifty or seventeen hundred fifty-a of this article, but who have an
intellectual or developnental disability, as defined in section 1.03 of
the nental hyqgiene | aw shall be governed by:

(a) article twenty-nine-C of the public health law (health care agents
and proxies) if applicable; or

(b) article twenty-nine-CCC of the public health law with respect to
nonhospital orders not to resuscitate if applicable; or

(c) article twenty-nine-CC of the public health law, for all other
health care decisions, without regard to where the decision is nade or
where the care is provided.

2. Wth respect to decisions made pursuant to subdivision one of this
section, outside of a hospital or hospice as those terns are defined in
section twenty-nine hundred ninety-four-a of the public health | aw

(a) "attending practitioner" shall nean a practitioner who has prinmary
responsibility for the treatnent and care of the patient. Were nore
than one practitioner shares such responsibility, or where a practition-
er is acting on the attending practitioner's behalf, any such practi -
tioner may act as an attending practitioner pursuant to this article;
and

(b) the commi ssioner of the office for people with devel opnental disa-
bilities may pronulgate requlations setting forth a process for the
resolution of disputes, provided that in a residential facility |licensed
or operated by the office for people wth developnental disabilities
such process shall include review by a conmittee simlar to the ethics
review conmittee, but with conposition and procedures pronul gated by the
conm ssioner of such office.

8§ 10. This act shall take effect on the ninetieth day after it shall
have becone a | aw.




