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2025- 2026 Regul ar Sessi ons

| N ASSEMBLY

May 15, 2025

Introduced by M of A LASHER -- (at request of the Attorney General) --
read once and referred to the Comrittee on Consuner Affairs and
Pr ot ecti on

AN ACT to anend the general business law, in relation to enacting the
"fostering affordability and integrity through reasonable (FAIR) busi-
ness practices act"

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and nay be cited as the "fostering
affordability and integrity through reasonable (FAI R) business practices
act".

§ 2. Article 22-A of the general business law is anended by adding a
new section 348 to read as follows:

8 348. Purpose and intent of article. The legislature declares that
the state has a responsibility to protect New Yorkers fromunfair
deceptive and abusive business acts and practices (known as UDAP stat -
ut es). The leqgislature recognizes the limtations of the current state
law, which prohibits only the use of deceptive business acts and prac-
tices, and has proven insufficient to satisfy the state's responsibil-
ities to protect New Yorkers and the New York econony from unfair,
deceptive, and abusive business practices. For too long, New Yorkers,
especially New Yorkers wth limted inconme, comunities of color
seniors, veterans, and inmnmigrant popul ations, have been left vul nerable
to unscrupul ous business practices ranging from wasting a custoner's
time as a business tactic to avoid giving custoners the products or
services they are entitled to receive, to nmsleading or harnful prac-
tices by enployers, including deceptive marketing or contract terns,
forcing workers into undesirable work conditions, to distributing and
selling toxic and otherwi se harnful products during public health ener-
gencies and natural disasters. It is tine for New York to nove forward
and join all but a handful of New York's fellow states and the District

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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of Colunbia, by adopting a conprehensive UDAP statute that gives govern-
nment and private parties the tools to address these harns. The state

nust achieve the goal of deterring and renedying a broad range of
unfair, deceptive, and abusive business practices, and leveling the
playing field for the state's many honest busi nesses and non-profits who
treat their custoners fairly. To that end, this article defines unfair
and abusive acts and practices expansively to reach harnful conduct that
is unfair or abusive but arguably not deceptive.

The state nmust also ensure the nost neaningful and effective
protection to New Yorkers against harnful commercial conduct. This arti-
cle therefore elimnates atextual exceptions inposed by courts over the
last five decades that have limted prohibited conduct to acts that are
"consuner oriented" conduct that has an inpact on the public at [|arge,
or acts that are part of a broader., or recurring, pattern. These court-
inposed |limtations have been used to bar relief to New Yorkers victim
ized by deceptive acts and practices in a variety of contexts. including
smal |l businesses tricked into predatory |oans, individuals defrauded in
| andl ord-tenant transactions, vulnerable comunities victinized by toxic
or otherwi se harnful products, and victins of conduct that affected a
single individual or concerned a single transaction, product, or
service.

The leqgislature confirns that this article protects businesses and
non-profits as well as individuals. Businesses and non-profits, partic-
ularly small businesses and non-profits, are thenselves a class of
consuners. There is no reason to believe that a small entity is any
better able to defend itself fromunfair, abusive, and deceptive conduct
than a consuner, or needs the protections of this article any less than
a consuner does. The market and wider society is harned by the negative
consequences that flow from unfair, deceptive, and abusive practices
even if those acts and practices have not been understood as "consuner
oriented".

The underlying concern npotivating the courts to create the narrower
"consuner oriented" doctrine in the first place--a desire to ensure that
the statute is not mnmisapplied to high-value sophisticated private
commercial disputes for which New York is one of the world's premere
foruns--is addressed by new provisions that provide a defense excluding
the application of such section fromdeals made by | arge businesses and
hi gh-val ue sophisticated transacti ons nade between individuals and snnl
entities without affecting the broad protections New Yorkers need
against unfair, deceptive, and abusive business acts and practices. |t
is the intention of the legislature that this article be applied expan-
sively, wth limts inposed only in accordance with its text, without
additional restrictions.

8§ 3. The article heading of article 22-A of the general business Iaw,
as anmended by chapter 43 of the laws of 1970, is anended to read as
foll ows:

[ CONSUMER] PROTECTI ON FROM
UNFAI R, DECEPTI VE, OR ABUSI VE ACTS AND
PRACTI CES

8 4. Section 349 of the general business |law, as added by chapter 43
of the laws of 1970, subdivision (h) as anmended by chapter 157 of the
| aws of 1984 and subdivision (j) as added by section 6 of part HH of
chapter 55 of the laws of 2014, is anended to read as foll ows:

§ 349. |[DPeceptive] Unfair, deceptive, or abusive acts and practices
unl awful . (a) [DBeeeptiwe] Unfair, deceptive, or abusive acts or prac-
tices in the conduct of any business, trade or comerce or in the
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furnishing of any service in this state are hereby declared unlawful.
For the purposes of this section:

(1) An act or practice is unfair when it causes or is likely to cause
a person substantial injury which is not reasonably avoidable by such
person and is not outweighed by countervailing benefits to consuners or
to conpetition.

(2) An act or practice is deceptive when the act or practice m sl eads
or is likely to mslead a reasonable person in the relevant narket
acting reasonably under the circunstances.

(3) An act or practice is abusive when:

(i) it materially interferes with the ability of a person to under-
stand a termor condition of a product or service; or

(ii) it takes unreasonabl e advant age of:

(A) a lack of understanding on the part of a person of the material
risks, costs, or conditions of a product or service;

(B) the inability of a person to protect their interests in selecting
or _using a product or service; or

(C) the reasonable reliance by a person on a person covered by this
section to act in the relying person's interests.

(4) An unlawful act or practice is actionable under this section
regardless of whether or not that act or practice is consuner-oriented,
has a public inpact or inpact on consuners, poses a risk of harmto the
public health or interest, is only or primarily directed at or only or
primarily affects businesses or not-for-profit organizations, affects
the consunming public at large, concerns enploynent or the furnishing of
goods or services, is unigue to the parties, or involves an econonmically
nodest transaction, consuner goods or their equivalent, or the offering
of goods, services, or property for personal, famly, or household
pur poses.

(5) For purposes of this article, the term"injury" nmeans any inpair-
nent of a person's interests, and the term "substantial injury" neans
any substantial inpairnent of a person's interests, whether or not such
inpairments or substantial inpairnments to interests are quantifiable,
econonmic, or nonetary in nature, including but not limted to loss of
time, loss of privacy, or loss of security.

(b) Wenever the attorney general shall believe fromevidence satis-
factory to [hiw] the attorney general that any person, including but not
limted to an individual, firm corporation, conpany, partnership or
associ ation, or agent or enployee thereof, has engaged in or is about to
engage in any of the acts or practices stated to be [uorlawu—he]
unfair, deceptive, or abusive, the attorney general may bring an action
or proceeding in the name and on behalf of the people of the state of
New York to enjoin such unlawful acts or practices and to obtain resti-
tution of any noneys or property obtained directly or indirectly by any
such unlawful acts or practices. In such action or proceeding, prelim-
nary relief may be granted under article sixty-three of the civil prac-
tice law and rules. The attorney general may bring such an action or
proceedi ng agai nst _any person conducting any business, trade or commerce
or furnishing a service in this state, whether or not the person is
wi thout the state, and any person in the state conducting any business,
trade, or conmmerce or furnishing a service, whether or not the business
or service is conducted or furnished without the state

(¢) Before [any—volatien—otthis——sestioh—ts—sought—to—be—enjai-hed]
conmencing an action or proceeding pursuant to this section, the attor-
ney general shall be required to give the person against whom such
proceeding is contenplated notice by certified mail and an opportunity
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to showin witing within five business days after recei pt of notice why
[ proceedings] an action or proceeding should not be instituted against
[RA] such person, unless the attorney general shall find, in any case
in which [he] the attorney general seeks prelinmnary relief, that to
gi ve such notice and opportunity is not in the public interest.

(d) In any such action or proceeding it shall be [a—ecosplete] an
affirmative defense that the act or practice is[—e+—F—n—interstate
comRr-ce—wot-d—be—subj-ect—to—and—conpes—w-th] required or specif-

ically authorized by the rules and regulations of, and the statutes

adm ni stered by, the federal trade commission or any official depart-
ment, division, comrission or agency of the United States [as—such

LedeLaL—eeuLLs] or th|s state

(e) Nothing in this section shall apply to any television or radio
broadcasting station or to any publisher or printer of a newspaper,
magazine or other form of printed advertising, who br oadcast s,
publ i shes, or prints the advertisenent.

(f) In connection wth any proposed action or proceeding under this
section, the attorney general is authorized to take proof and make a
determination of the relevant facts, and to issue subpoenas in accord-
ance with the civil practice |aw and rul es.

(g) This section shall apply to all [deceptive] unfair, deceptive, or
abusive acts or practices |[declared—to—-be—unlawiul], whether or not
subject to any other law of this state, and shall not supersede, anend
or repeal any other law of this state under which the attorney genera
or _any other party is authorized to take any action or conduct any
i nquiry. This section shall be liberally construed, and its exceptions
and defenses narrowy construed, so as to effectuate its renmedial and
protective purposes. This section is intended to expand and not take
away any statutory or common |aw rights.

(h) (1) I'n addition to the right of action granted to the attorney
general pursuant to this section, any person who has been injured by
reason of any violation of this section may bring an action in [his]
such person's own name to enjoin such unlawful act or practice, an

action to recover [h+s—aeLHaL—danages—9#——L+L%y——de##a#s———mh+ehe¥e#——+s

greater—or—both—such—actions] one thousand dollars in statutory damages
and the person's actual damages, if any. The court [#ay—in—its

di-seretion-] shall increase the award of damages to [ apr—arBuprt—nrot—to
exceed] three tines the [astual] damages [ dp—to—ene—thousand—doltars]
awarded if the court finds the defendant willfully or know ngly viol ated
this section. The court [#8y] shall award reasonable attorney's fees,
expenses including expert witness fees, and costs to a prevailing plain-
tiff.

[69] (2) (i) It shall be an affirmative defense to any action brought
pursuant to this subdivision that the plaintiff is a person other than
an individual or small entity. For purposes of this subparagraph, a
"small entity" shall nean a person other than an individual, including
but not limted to a business or professional corporation or conpany, a
not-for-profit corporation, an unincorporated association, or a partner-
ship, that: (A is independently owned and operated;(B) is not doni nant
inits field; (C is either a not-for-profit corporation or enploys
three hundred or fewer persons; (D) received in the past fiscal year
gross revenue and support in an ampunt |less than five hundred mnillion
dollars; and (E) possessed total assets in the last fiscal year of not
nore than two hundred fifty mllion dollars.
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(ii) It shall be an affirmative defense to any action brought pursuant
to this subdivision that the act or practice conplained of is redressa-
ble pursuant to federal securities or intellectual property |aws, or
that the act or practice arose in the course of a high-val ue experienced
commercial transaction and was directed exclusively to the parties to
that transaction. This defense shall not apply to acts or practices that
arise in the context of a residential housing matter.

For purposes of this subparagraph

A) an act or practice is "redressable pursuant to federal securities
or intellectual property laws" only if: (1) the plaintiff nmay renedy
the injury arising or alleged to arise fromthe act or practice by use
of the private rights of action contained in the Securities Act of 1933,
15 U S.C Section 77a et seq.. or the Securities Exchange Act of 1934,
15 U S.C_ Section 78a et seq., or regulations pronmul gated thereunder; or
(I1) the plaintiff nmay renedy the injury arising or alleged to arise
from the act or practice by use of the private rights of action
contained in title 35 of the United States Code, or the Trademark Act of
1946, 15 U.S.C. Section 1051 et seq.. or the Defend Trade Secrets Act of
2016, 18 U . S.C. Section 1836, et seq.. of the Copyright Act of 1976, 17
U S . C_Section 101 et seq., or requlations pronul gated thereunder;

(B) a "high-value experienced comercial transaction" is a transaction
the value of which exceeds one million dollars and where all parties to
the transaction have extensive conmercial experience wth the subject
matter of such transaction; provided that the experience or otherw se of
the defendant shall not be considered in making this determ nation;

(C) a person other than an individual has "extensive comercial expe-
rience" in the subject matter of the transaction if the individuals who
control that person have extensive commercial experience in the subject
matter of the transaction;

(D) "residential housing" neans any residential real property, includ-
ing but not limted to rental housing., one-to-four famly dwellings.
condom nium units, cooperative apartnents, lots in manufactured hone
parks, or securities that entitle the holders thereof to possession or
occupancy of such housing; and

(E) a "residential housing matter" is one that concerns the
construction, renovation, sale or rent of residential housing used,.
occupied, or intended to be occupied as a hone or residence by one or
nore parties to the transaction or individuals owning or controlling one
or nore parties to the transaction, or credit extended to one or nore
persons to purchase, refinance, repair, or inprove such residential
housing. or credit secured by a person's equity in such residential
housi ng.

(3) (i) Standing to bring an action under this section, including but
not limted to organizational standing and third-party standing. shal
be liberally construed and shall be available to the fullest extent
otherwise permtted by | aw

(ii) A court may enjoin an act or practice found to be unlawful in an
action brought pursuant to this subdivision notw thstanding the plain-
tiff or plaintiffs' failure to denpnstrate that they will suffer future
harmas a result.

(4) (i) Notwithstanding section nine hundred one of the civil practice
law and rules or any other applicable provision of law, any person enti -
tled to bring an action under this article may, if the prohibited act or
practice has caused damage to others simlarly situated, bring an action
on behalf of such person and others simlarly situated to recover actu-
al, statutory or punitive dannges or obtain other relief as provided for
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inthis article. Statutory damages under this section shall be limted
to (i) such amount for each nanmed plaintiff as could be recovered under
paragraph one of this subdivision; and (ii) such anpbunt as the court may
allow for all other class nenbers without regard to a m ni num i ndi vi dual
recovery, not to exceed the lesser of one mllion dollars or two per
centum of the gross value of the defendant.

(ii) As applied to a class action or proposed class action, the term
"plaintiff" as wused in the defenses provided by paragraph two of this
subdi vision shall nean only the named or representative plaintiff or
plaintiffs and not the proposed or certified nenbers of the class.

(5)(i) At least thirty days before bringing an action pursuant to this
subdi vision, a conplainant nmust send the respondent notice in witing to
the respondent's place of business. Such notice nust reasonably describe
the wunfair, deceptive, or abusive acts or practices at issue, state a
demand for relief, and include the conplainant's mailing address or
e-nmail address. For the purposes of this paragraph, the term "conpl ain-
ant"” shall nean a person who may bring an action pursuant to this subdi -
vision. For the purpose of this paragraph, the term "respondent" shal
nean a person agai nst whom an action is contenpl at ed.

(ii) A respondent receiving a notice required to be sent pursuant to
this paragraph may, within ten days of delivery of such notice, nmake a
witten tender of settlenent by postal nmail or by e-mail., if provided in
the notice. If such tender is rejected, in any subsequent action by the
conpl ainant _arising out of the conduct described in the conplainant's
notice, the respondent nay file the witten tender of settlenent with an
affidavit concerning its rejection and proof that the tender was filed

with the attorney general. |f such settlenent is deened conplete relief
by the court, the court shall limt any recovery to the relief tendered
therein.

(iii) A tender of settlenment shall be deened conplete only if the
respondent unconditionally: (A) tenders an anmount equal to actual and
statutory danmges, as applicable B) makes a bindin under t aki n to
correct and permanently cease such acts or practices described in the
notice as to the conplainant and all other inpacted persons, and (C
files the notice and tender of settlenent with the attorney general in
accordance with paragraph six of this subdivision.

(iv) In making such a tender of settlenent, a respondent shall not be
deened to have conceded any factual or legal nmatter stated in the notice
or to have wundertaken any obligations other than, if the tender is
accepted or the court so orders, the paynent of the nonetary anounts
specified in the tender and the correction and permanent cessation of
the acts or practices described in the notice. Except as this paragraph
otherwise provides, a tender of settlenent shall be deened an offer to
conpromi se subject to article forty-five of the civil practice law and
rul es.

(v) An accepted tender of settlenent shall be deened a settlenent of
an action to recover damages for purposes of article fifty of the civil
practice |aw and rul es.

(vi) For the purposes of conputing the period of limtation under
article two of the civil practice law and rules, an action pursuant to
this subdivision shall be deened tinely if the conplainant's notice to
the respondent was sent on or before the date on which the statute of
limtations would have expired without regard to the date of that notice
or any other notice nade pursuant to this paragraph, and the action is
commenced no later than forty days following the date on which the

conplainant's notice was sent to the respondent.
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(vii) A notice pursuant to this paragraph shall not be required prior
to the filing of an action if:

(A) such action is brought as a counterclaimor crossclaim

(B) the sending of such notice would cause imediate and irreparable
injury, loss, or damages;

(C) the person bringing the action is not represented by an attorney;

(D) a mailing address for the respondent is not reasonably discerni-
bl e;

(E) the respondent, or any entity owned or controlled by the one or
nore of the sane persons that own or control or ultimately own or
control the respondent, has previously been the subject of an action or
proceedi ng by the attorney general for substantially simlar conduct;

(F) the respondent, or any entity owned or controlled by one or nore
of the sane persons that own or control or ultimately own or control the
respondent, has already received a notice pursuant to this paragraph for
substantially simlar conduct:; or

(G there are other exigent circunstances or the court otherw se finds
that the notice requirenent should be waived in the interests of
justice.

(6) (i) Any respondent that delivers a tender of settlenent pursuant
to paragraph five of this subdivision shall file with the attorney
general a prescribed formthat includes a copy of the conplainant's
notice and the respondent's witten tender of settlenent. The attorney
general shall publish all such filings.

(ii) The attorney general may commence an action or proceedi ng agai nst
any respondent who fails to nmake a filing required by paragraph six of
this subdivision wthin thirty days of the acts giving rise to the
requirenent. A failure to file the required statenent on tinme shall be
subject to a civil penalty not to exceed five hundred dollars for each
day such violation continues, in addition to any other penalties or
renedies provided under this section or any other section of this chap-
ter or the executive | aw

(i) Notwithstanding any law to the contrary, all nonies recovered or
obtained under this article by a state agency or state official or
enpl oyee acting in their official capacity shall be subject to subdivi-
sion el even of section four of the state finance | aw.

8§ 5. Section 349-c of the general business |law, as added by chapter
687 of the |aws of 1996 and renunbered by chapter 189 of the laws of
1999, is anmended to read as fol |l ows:

8§ 349-c. Additional civil penalty for [econsurer—f+rauds] unfair, decep-
tive, or abusive practices against [eklderl] vulnerable persons. 1.
Definition. As used in this section [elderly—perser—mrans] "vulnerable
person" neans (a) a person who is under eighteen years of age or sixty-
five years of age or older; (b) a person who is on active duty in, or a
veteran of, the United States Arned Forces; (c) a person who has a phys-
ical or nmental inpairnment that substantially linits one or nobre major
life activities; or (d) a person with limted English proficiency.

2. Supplenental civil penalty. [&3] In addition to any liability for
danages or a civil penalty inmposed pursuant to sections three hundred
forty-nine, three hundred fifty-c and three hundred fifty-d of this
[ 6hapter] article, regarding unfair, deceptive, or abusive practices and
false advertising, and subdivision twelve of section sixty-three of the
executive |law, regardi ng proceedings by the attorney general for equita-
ble relief against fraudulent or illegal [econsurer—+aud] acts, a person
or entity who engages in any conduct prohibited by said provisions of
law, and whose <conduct is perpetrated against one or nore [ekldery]
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vul nerabl e persons, [#®8y] shall be liable for an additional civil penal-
ty not [te—exceed] |less than five thousand dollars or greater than ten
t housand dollars|; ! s

] for each such vulnerable person substantially injured by

t he unlawﬁul conduct

H—Vhether] 3. Rebuttal of supplenental civil penalty. The additiona
penalty provided by subdivision two of this section shall not be inposed
on a defendant who proves that, with respect to each violation to which
the penalty would otherw se apply:

(a) the defendant [knew] did not know or have reason to know that the

def endant's conduct was [ di+esctedto—one—or—npre—elderly] perpetrated

agai nst _vul nerabl e persons; or [whether]
(b) the [defendant—s] defendant wused its best efforts, within the

limts of econonmic feasibility and commercial reasonability, to ensure
t hat vuInerabIe Deonle _were not dlsorooortlonatelv af fect ed bv t he

3—] 4. There is hereby establlshed in the state treasury a speC|m
fund to be known as the [elderly] vulnerable victimfund, which shal
consi st of and into which shall be paid all noneys derived from supple-
mental civil penalties inposed pursuant to this section. The npneys in
such fund shall be administered by the departnent of law and shall be
expended solely for the investigation of and prosecution of [ecensurer
frauds] unfair, deceptive, or abusive acts against [elderty] vulnerable

per sons. The nmoneys in the fund shall be paid out on the audit and
warrant of the conmptroller on vouchers certified or approved by the
attorney general. Notwi t hstandi ng any other provision of lawto the

contrary, any balance in the said fund on March thirty-first of any
fiscal year shall not revert to the general fund of the state.

[4-] 5. Restitution to be given priority. Restitution ordered pursuant
to the provisions of law listed in subdivision tw of this section shal
be given priority over the inposition of civil penalties designated by
the court under this section.

8§ 6. Section 350-c of the general business |aw, as anended by chapter
65 of the laws of 1989, is amended to read as foll ows:

§ 350-c. Notice of proposed action. Before the [atterney-—general]
attorney general conmences an action or proceeding pursuant to section
three hundred fifty-d of this article [he] the attorney general shall be
required to give the person against whom such action or proceeding is
contenpl at ed [ appropr+ate] notice by certified mail and an opportunity
to show —either—orally—or] in witing[+~] within five business days

after receipt of notice why such action should not be commenced unl ess
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the attorney general shall find, in any case in which the attorney
general seeks prelimnary relief, that to give such notice and opportu-
nity is not in the public interest. In such show ng, said person nay

present, anong ot her things, evidence [@haL—the—adve#t+senent—+s—sab+ee%
: . I I I I . Y

#BnL——d+¥+s+9n——eenn+ss+en—o%—ageney—eL—the—sta%e—et—#bm#¥b#k] probative

of any affirmative defense said person nmay raise in such an action or

pr oceedi ng.
§ 7. Section 350-d of the general business |aw, as amended by chapter
803 of the laws of 2022, is amended to read as foll ows:

§ 350-d. CGuvil penalty. [&)>] 1. Any person, firm corporation or
associ ation or agent or enployee thereof who engages in any of the acts
or practices stated in this article to be unlawful shall be liable to a
civil penalty of not nore than five thousand dollars for each
violati on[—whieh] or the greater of fifteen thousand dollars or three
times the gross value of restitution for each violation if the court
finds either that the defendant willfully or knowingly violated this
article, or violated this article in connection with or during an abnor-
mal disruption of the market, as defined by section three hundred nine-
ty-six-r of this chapter, or both. Such penalty shall accrue to the
state of New York and nmay be recovered in a civil action or proceeding
brought by the attorney general.

2. In any such action or proceeding it shall be [a—ee#p#ete] an affir-
nmative defense that the advertisenment, act or practice is [subject—o
ahd—econrples—with] required or specifically authorized by the rules and
regulations of, and the statutes administered by, the Federal Trade
Conmi ssi on or any official department, division, comm ssion or agency of
t he Unlted States or thls state [et—%b%##b#k]

§ 8. Severability. If any clause, sentence, paragraph, subdivision,
section or part of this act shall be adjudged by any court of conpetent
jurisdiction to be invalid, such judgnent shall not affect, inpair, or
i nval i date the remai nder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, subdivision, section or part thereof
directly involved in the controversy in which such judgnent shall have
been rendered. It is hereby declared to be the intent of the legislature
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that this act woul d have been enacted even if
had not been included herein.

such

invalid provisions

8 9. This act shall take effect on the sixtieth day after it shal

have becone a | aw.



