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Introduced by M of A CRUZ SIMNE -- read once and referred to the
Conmmittee on Governmental Operations

AN ACT to anend the public officers law, in relation to prohibiting
rei mhursenment of canpaign and political conmttees and | egal defense
funds for defense costs incurred on behalf of state enpl oyees

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 2 of section 19 of the public officers |law, as
anended by chapter 769 of the laws of 1985, is anended to read as
fol | ows:

2. (a) Upon compliance by the enployee with the provisions of subdivi-
sion three of this section, and subject to the restrictions set forth in
paragraph (b) of this subdivision and the conditions set forth in para-
graph [&8)] (c) of this subdivision, it shall be the duty of the state
to pay reasonable attorneys' fees and litigation expenses incurred by or
on behalf of an enployee in [his—e+—her] such enpl oyee's defense of a
crimnal proceeding in a state or federal court arising out of any act
whi ch occurred while such enpl oyee was acting within the scope of [his]
such enpl oyee's public enploynent or duties upon [his] such enployee's
acquittal or upon the dismissal of the crimnal charges against [hiH
the enpl oyee or reasonable attorneys' fees incurred in connection wth
an appearance before a grand jury which returns no true bill against the
enpl oyee where such appearance was required as a result of any act which
occurred while such enployee was acting within the scope of [his] the
enpl oyee' s public enploynent or duties unless such appearance occurs in
the normal course of the public enploynent or duties of such enpl oyee.

(b) No reinbursenment shall be paid pursuant to this section to any
canmpaign or political comrttee or legal defense fund that pays all or
any portion of an enployee's reasonable attorneys' fees and/or liti-
gati on expenses. Reinbursenents received pursuant to this section by the
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enpl oyee or their legal counsel shall not be paid by such enployee or
legal counsel to a canpaign or political conmttee or |egal defense
fund. Furthernore, an enployee on whose behalf a legal defense fund or
legal defense funds have been established shall not be eligible for
rei nbursenent pursuant to this section until all noneys in such fund or
funds have been expended for the enployee's reasonable attorneys' fees
and/or litigation expenses. Prior to reinbursenent being issued, an
enployee and their legal counsel shall certify to both the attorney
general and the conptroller that there are no funds renmaining in any
legal defense fund established on behalf of the enployee and that no
noni es requested pursuant to this section will be used to reinburse a
canpaign or political comrittee or |egal defense fund.

(c) Upon the application for reinbursenent for reasonabl e attorneys
fees or litigation expenses or both made by or on behalf of an enployee
as provided in subdivision three of this section, the attorney general
shal | determ ne, based upon [his] their investigation and [hkis] their
review of the facts and circumstances, whether such rei nbursenent shal
be paid. The attorney general shall notify the enployee in witing of
such determ nation. Upon determ ning that such rei nbursement shoul d be
provi ded, the attorney general shall so certify to the conptroller. Upon

such certification, reinbursement shall be wmade for such fees or
expenses or both wupon the audit and warrant of the conptroller. On or
before January fifteenth the conptroller, in consultation wth the

departnent of |aw and other agencies as may be appropriate, shall submt
to the governor and the |egislature an annual accounting of judgnents,
settlenents, fees, and litigation expenses paid pursuant to this section
during the preceding and current fiscal years. Such accounting shal
include, but not be linted to the nunber, type and anmount of clains so
paid, as well as an estimate of clainms to be paid during the renainder
of the current fiscal vyear and during the follow ng fiscal year. Any
dispute with regard to entitlenment to reinbursemrent or the amount of
litigation expenses or the reasonableness of attorneys' fees shall be
resolved by a court of conpetent jurisdiction upon appropriate notion or
by way of a special proceeding.

8 2. Subdivision 2 of section 17 of the public officers |aw, as added
by chapter 466 of the laws of 1978 and paragraph (a) as anended by chap-
ter 768 of the laws of 1985, is anended to read as foll ows:

2. (a) Upon conpliance by the enployee with the provisions of subdivi-
sion four of this section, the state shall provide for the defense of
the enployee in any civil action or proceeding in any state or federa
court arising out of any alleged act or om ssion which occurred or is
alleged in the conplaint to have occurred while the enployee was acting
within the scope of [kis] the enployee's public enploynment or duties; or
which is brought to enforce a provision of section nineteen hundred
ei ghty-one or nineteen hundred eighty-three of title forty-two of the
United States code and the act or onission underlying the action
occurred or is alleged in the conplaint to have occurred while the
enpl oyee was acting wthin the scope of [his] the enployee's public
enpl oynent or duti es. This duty to provide for a defense shall not
arise where such civil action or proceeding is brought by or on behalf
of the state.

(b) Subject to the conditions set forth in paragraph (a) of this
subdi vision, the enployee shall be entitled to be represented by the
attorney general, provided, however, that the enployee shall be entitled
to representation by private counsel of [his] the enployee's choice in
any civil judicial proceeding whenever the attorney general determ nes
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based upon [his] their investigation and review of the facts and circum
stances of the case that representation by the attorney general would be
i nappropriate, or whenever a court of conpetent jurisdiction, upon
appropriate notion or by a special proceeding, determines that a
conflict of interest exists and that the enployee is entitled to be
represented by private counsel of [his] the enployee's choice. The
attorney general shall notify the enployee in witing of such determ-
nation that the enployee is entitled to be represented by private coun-
sel. The attorney general may require, as a condition to paynent of the
fees and expenses of such representation, that appropriate groups of

such enpl oyees be represented by the sanme counsel. |[|f the enployee or
group of enployees is entitled to representation by private counsel
under the provisions of this section, the attorney general shall so

certify to the conptroller. Reasonable attorneys' fees and litigation
expenses shall be paid by the state to such private counsel fromtine to
time during the pendency of the civil action or proceeding subject to
certification that the enployee is entitled to representation under the
terns and conditions of this section by the head of the departnent,
comm ssion, division, office or agency in which such enployee is
enpl oyed [ard] upon the audit and warrant of the conptroller and
subject to the restrictions set forth in paragraph (c) of this subdivi-
sion. Any dispute with respect to representation of nultiple enployees
by a single counsel or the anpbunt of litigation expenses or the reason-
abl eness of attorneys' fees shall be resolved by the court wupon notion
or by way of a special proceeding.

(c) No funds shall be paid pursuant to this section to any canpaign or
political committee or legal defense fund. Funds received pursuant to
this section by the enployee or their legal counsel shall not be paid by
such enpl oyee or legal counsel to a canpaign or political comittee or
legal defense fund. Furthernore, an enployee on whose behalf a |ega
def ense fund or |egal defense funds have been established, shall not be
eligible for paynent pursuant to this section until all noneys in such
fund or funds have been expended for the enployee's reasonable attor-
neys' fees and/or litigation expenses. Prior to paynent being issued, an
enployee and their legal counsel shall certify to both the attorney
general and the conptroller that there are no funds remaining in any
legal defense fund established on behalf of the enployee and that no
noni es requested pursuant to this section will be used to reinburse a
canpaign or political comrttee or |egal defense fund.

(d) Where the enployee delivers process and a request for a defense to
the attorney general as required by subdivision four of this section,
the attorney general shall +take the necessary steps including the
retention of private counsel under the ternms and conditions provided in
paragraph (b) of subdivision two of this section on behalf of the
enpl oyee to avoid entry of a default judgment pending resol ution of any
question pertaining to the obligation to provide for a defense.

8§ 3. This act shall take effect immediately and shall apply to any
pending claim not paid by the state before such effective date, and to
any new claimsubnmtted to the state on or after such effective date.




