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STATE OF NEW YORK

9071

| N SENATE

April 16, 2024

I ntroduced by Sen. KAVANAGH -- read tw ce and ordered printed, and when
printed to be conmitted to the Committee on Budget and Revenue

AN ACT to anmend the tax |aw and the parks, recreation and historic pres-
ervation law, in relation to authorizing the pass-through or transfer
of the credits for rehabilitation of historic properties

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 26 of section 210-B of the tax law is amended
by addi ng two new paragraphs (g) and (h) to read as foll ows:

(g) (i) The allocation of the credit established by this subdivision
may be nmade without regard to and in a separate nmanner fromany federa
rehabilitation credit that nay be allocated with respect to a certified
hi storic structure under section forty-seven of the internal revenue
code by witten agreenent of the taxpayer otherwi se entitled to claim
such credit or by witten agreenent of a pass-through entity that nay
report such credit or otherwise elect to pass the federal rehabilitation
tax credit through to a tenant taxpayer in accordance with applicable
federal |aw

(ii) Wth respect to certified historic structures that are subject to
a | ease arrangenent whereby the landlord elects to pass the federa
rehabilitation credit through to the tenant taxpayer, not only may the
New York state rehabilitation credit be passed down to the tenant
taxpayer and then allocated without regard to and in a separate nanner
fromany federal rehabilitation credit that nmay be allocated, but the
landlord nmay also opt to retain the New York state rehabilitation cred-
it. For purposes of this section, a "landlord" neans the owner of the
certified historic structure for federal tax purposes.

(iii) The New York state rehabilitation credit may be transferred as
provided for in article fourteen-A of the parks, recreation and historic
preservation | aw

(h) The conmi ssioner shall report annually, on or before the first day
of Novenber., on the aggregate anmpunt of credits clained pursuant to this
subdi vision on returns filed during the preceding calendar vyear. Such
report shall be provided to the governor, tenporary president of the
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senate, speaker of the assenbly, chairs of the senate committees on
finance and on housing. construction and community devel opnent, and

chairs of the assenbly committees on ways and neans and on housing and
shall be nade publicly available on the departnent's website.

8 2. Subsection (o00) of section 606 of the tax law is anended by
addi ng two new paragraphs 7 and 8 to read as foll ows:

(7) (A) The allocation of the credit established by this subsection
nmay be made without regard to and in a separate manner from any federa
rehabilitation credit that may be allocated with respect to a certified
historic structure under section forty-seven of the internal revenue
code by witten agreenent of the taxpayer otherwise entitled to claim
such credit or by witten agreenent of a pass-through entity that nay
report such credit or otherwise elect to pass the federal rehabilitation
tax credit through to a tenant taxpayer in accordance wth applicable
federal |aw

(B) Wth respect to certified historic structures that are subject to
a |l ease arrangenent whereby the landlord elects to pass the federa
rehabilitation credit through to the tenant taxpayer, not only nay the
New York state rehabilitation credit be passed down to the tenant
taxpayer and then allocated without regard to and in a separate nanner
fromany federal rehabilitation credit that may be allocated, but the
landlord may also opt to retain the New York state rehabilitation cred-
it. For purposes of this section, a "landlord" neans the owner of the
certified historic structure for federal tax purposes.

(G The New York state rehabilitation credit may be transferred as
provided for in article fourteen-A of the parks, recreation and historic
preservation | aw

(8) The commi ssioner shall report annually, on or before the first day
of Novenber. on the aggregate anpunt of credits clained pursuant to this
subsection on returns filed during the preceding calendar year. Such
report shall be provided to the governor, tenporary president of the
senate, speaker of the assenbly, chairs of the senate conmittees on
finance and on housing, construction and community devel opnent, and
chairs of the assenbly committees on ways and neans and on housing and
shall be nade publicly available on the departnent's website.

8§ 3. Subdivision (y) of section 1511 of the tax |aw, as added by chap-
ter 472 of the laws of 2010, is anended by addi ng two new paragraphs 7
and 8 to read as foll ows:

(7) (A) The allocation of the credit established by this subdivision
nmay be made without regard to and in a separate manner from any federa
rehabilitation credit that may be allocated with respect to a certified
historic structure under section forty-seven of the internal revenue
code by witten agreenent of the taxpayer otherwise entitled to claim
such credit or by witten agreenent of a pass-through entity that nay
report such credit or otherwise elect to pass the federal rehabilitation
tax credit through to a tenant taxpayer in accordance wth applicable
federal |aw

(B) Wth respect to certified historic structures that are subject to
a |l ease arrangenent whereby the landlord elects to pass the federa
rehabilitation credit through to the tenant taxpayer, not only nay the
New York state rehabilitation credit be passed down to the tenant
taxpayer and then allocated without regard to and in a separate nanner
fromany federal rehabilitation credit that nmay be allocated, but the
landlord nmay also opt to retain the New York state rehabilitation cred-
it. For purposes of this section, a "landlord" neans the owner of the
certified historic structure for federal tax purposes.




O©Coo~NoOO~wWNE

S. 9071 3

(O The New York state rehabilitation credit nay be transferred as
provided for in article fourteen-A of the parks, recreation and historic
preservation | aw

(8) The commi ssioner shall report annually, on or before the first day

of Novenber, on the aggregate anmount of credits clained pursuant to
this subdivision on returns filed during the preceding calendar vear.
Such report shall be provided to the governor, tenporary president of

the senate, speaker of the assenbly, chairs of the senate conmttees on
finance and on housing, construction and community devel opnent, and
chairs of the assenbly committees on ways and neans and on housing and
shall be nade publicly available on the departnent's website.
8 4. The parks, recreation and historic preservation |aw is anended by
adding a new article 14-A to read as foll ows:
ARTICLE 14-A
H STORI C REHABI LI TATI ON TAX CREDI T TRANSFER PROGRAM
Section 14.15 Definitions.
14.16 Transfer of rehabilitation credit.
14.17 Reporting.
14.18 Requlations, coordination with federal rehabilitation
credit provisions.
8 14.15 Definitions. As used in this article, the following terns
shall have the follow ng neanings:
1. "Federal rehabilitation credit" neans the federal credit that nay
be allocated with respect to a certified historic structure under
section forty-seven of the internal revenue code. References in this

article to section forty-seven of the internal revenue code shall nean
such section as anended fromtine to tine.

2. "Pass-through entity" neans an entity that is not a taxpayer under
federal or state tax law, such as a limted liability conpany, a part-
nership, an S Corporation. or any other entity as determ ned by the
conmmi ssioner of taxation and finance which is deened to be a reporting
entity for income tax purposes and files annual information returns

passing through itens of incone, loss, credits and certain other tax
attributes to each partner, nenber or sharehol der as applicable.

3. "Qualified rehabilitation expenditures"” shall have the sane neaning
as in section forty-seven of the internal revenue code.

4. "Requlations" neans regulations adopted by the conm ssioner, in
consultation with the conmi ssioner of the departnent of taxation and
finance, pursuant to section 14.18 of this article.

5. "Rehabilitation credit" neans the credit provided for under subdi -
vision twenty-six of section two hundred ten-B, subsection (o00) of
section six hundred six or subdivision (y) of section fifteen hundred
el even of the tax | aw

6. "Transferee” neans a taxpayer or a pass-through entity that
receives a transfer of the rehabilitation credit. A transferee need not
own an interest in the certified historic structure or in an entity with
an ownership interest in the certified historic structure to receive a
transfer of a rehabilitation credit.

7. "Non-profit transferee" neans a non-profit entity that receives a
transfer of the rehabilitation credit.

8 14.16 Transfer of rehabilitation credit. Either a 1. taxpayer or
pass-through entity that may report the rehabilitation credit or other-
wise elect to pass the federal rehabilitation credit through to a tenant
taxpayer in accordance with applicable federal law or 2. non-profit
transferee may, with prior notice in accordance with the requl ati ons,
transfer the rehabilitation credit, in whole or in part, to any trans-
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feree or non-profit transferee with the sane effect as if the transferee
or non-profit transferee had incurred the qualified rehabilitation
expenditures itself; provided that no partial transfer of the rehabili-
tation credit may be for less than twenty-five percent of the full reha-
bilitation credit clained by the taxpayer. A transferee shall use or
report the rehabilitation credit in the year it is allowed and nmay not
transfer the rehabilitation credit on to yet another transferee. A
transfer of rehabilitation credit to a non-profit transferee, where the
non-profit transferee is solely acting as a go-between to further trans-
fer the rehabilitation credit to a transferee, shall not constitute a

transfer for purposes of determining the single transfer limtation of
this section.
8 14.17 Reporting. |If a taxpayer or a pass-through entity that nay

report the credit or otherw se elect to pass the federal rehabilitation
credit through to a tenant taxpayer in accordance with applicable feder-
al law elects to transfer the credit as provided for in section 14.16 of
this article, prior to filing any tax returns claimng the rehabili -
tation credit, a taxpayer or a pass-through entity that may report the
rehabilitation credit or otherwise elect to pass the federal rehabili -
tation credit through to a tenant taxpayer in accordance with applicable
federal law shall provide an information statenent to the conm ssioner
in accordance with the departnent's regulations. Such infornation state-
nent shall include, but may not be |limted to, the identity and tax
identification information of any non-profit transferee and the identity
and tax identification information of any transferee that will claimthe
credit.

8 14.18 Regul ations, coordination with federal rehabilitation credit
provisions. The conmissioner, in consultation with the conm ssioner of
the departnent of taxation and finance, shall pronulgate rules and regu-
lations necessary to admnister the provisions of this article.

8§ 5. This act shall take effect imediately and shall apply to taxable
years beginning on and after January 1, 2025.




