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| N SENATE

January 13, 2023

Introduced by Sens. HOYLMAN- SI GAL, BAILEY, MYRIE, SALAZAR -- read tw ce
and ordered printed, and when printed to be conmitted to the Cormittee
on Codes

AN ACT to anmend the crimnal procedure law, in relation to rules of
evi dence concerning the admssibility of evidence of a defendant's
creative expression

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The crimnal procedure law is amended by adding a new
section 60.77 to read as foll ows:

8 60.77 Rules of evidence; admissibility of evidence of defendant's
creative expression.

1. Evidence of a defendant's creative or artistic expression, whether
original or derivative, nay not be received into evidence against such
defendant in a crimnal proceeding unless such evidence is determ ned by
the court to be relevant and admissible, after an offer of proof by the
proponent of such evidence outside the hearing of the jury, or such
hearing as the court may require., and an on-the-record statenent by the
court of the findings of fact essential to its determni nation.

2. In order to overcone the presunption of inadmissibility of evidence
of defendant's creative expression, the proffering party nust affirna-
tively prove by clear and convincing evidence:

(a) literal, rather than figurative or fictional, neaning and, where
the work is derivative, that the defendant intended to adopt the litera
neani ng of the work as the defendant's own thought or statenent;

(b) a strong factual nexus indicating that the creative expression
refers to the specific facts of the crine alleged;

(c) relevance to an issue of fact that is disputed; and

(d) distinct probative value not provided by other adnissible
evi dence.
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3. Were the court admts creative expression as crimnal evidence
the court has a duty to apply careful redactions, provide linting
instructions, and consider the |east prejudicial neans of presenting the
creative expression to the fact-finder.

8§ 2. Section 1.20 of the crimnal procedure law is anmended by adding a
new subdi vision 46 to read as foll ows:

46. "Creative expression"” neans the expression or application of
creativity or inmagination in the production or arrangenent of fornms,
sounds, words, novenents or synbols, including but not limted to nusic,
dance, performance art, visual art, poetry, literature, film and other
such objects or nedia.

8§ 3. This act shall take effect immediately.




