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STATE OF NEW YORK

3483

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

February 3, 2023

Introduced by M of A L. ROSENTHAL, KELLES -- read once and referred to
the Committee on Correction

AN ACT to anmend the correction law, in relation to providing breast
punps to certain incarcerated nursing birth parents

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 1, 2, 3, and 4 of section 611 of the
correction law, subdivision 1 as anended by chapter 17 of the laws of
2016, paragraph (c) of subdivision 1 and subdivision 2 as separately
amended by chapters 322 and 621 of the | aws of 2021, subdivision 3 as
amended by chapter 242 of the laws of 1930, and subdivision 4 as anended
by chapter 486 of the |aws of 2022, are anended to read as foll ows:

1. (a) If a [wesar] person confined in any institution or |oca
correctional facility be pregnant and about to give birth to a child,
the superintendent or sheriff in charge of such institution or facility,
a reasonable tine before the anticipated birth of such child, shal
cause such [werer] person to be renoved from such institution or facili-
ty and provided with confortable accommbdati ons, maintenance and nedi cal
care el sewhere, under such supervision and safeguards to prevent [hes]
their escape from custody as the superintendent or sheriff or [his—o+
her] their designee may determine. No restraints of any kind shall be
used [ é&wtng—transpert—of] on such [wesan] person, a [wessn] person who
is known to be pregnant by correctional personnel or personnel providing
medi cal services to the institution or local correctional facility, or a
[ worar] person within eight weeks after delivery or pregnancy outcone,
absent extraordinary circunmstances in which, during transport:

i. the superintendent or sheriff or [his—o+—her] their designee in
consultation with the nedical professional responsible for the institu-
tion has made an individualized determnation that restraints are neces-
sary to prevent such [wesan] person frominjuring [herself] thensel ves
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or medi cal or correctional personnel or others and cannot reasonably be
restrai ned by other neans, including the use of additional personnel; or

ii. the correctional personnel directly responsible for the transport
of such [a—werman] person determine that an emergency has arisen in which
restraints are necessary because the [werer] person poses an imediate
risk of serious injury to [hersel£] thenselves or nedical or correction-
al personnel or others and cannot reasonably be restrained by other
neans.

(b) If a determ nation has been made pursuant to subparagraph i or i
of paragraph (a) of this subdivision that extraordinary circunstances
exist then restraints shall be limted to wist restraints in front of
the body. The superintendent or sheriff or [his—e+—her] their designee
pursuant to subparagraph i of paragraph (a) of this subdivision or
correctional personnel pursuant to subparagraph ii of paragraph (a) of
thi s subdivision shall docunent in witing the facts upon which the
finding of extraordinary circunstances were based within five days of

the use of such restraints and shall also docunment the type of
restraints used and the length of tinme such restraints were used.
(c) 1. No restraints of any kind shall be used when such [wesar]

person is in labor, adnmitted to a hospital [ —institutioen] or [eHnise]
nedical facility for delivery, or recovering after giving birth. Any
such personnel as may be necessary to supervise the [wemah] person
during transport to and fromand during [ker] their stay at the hospi-
t al [ —pastitutioen] or [eHnie] nedical facility shall be provided to
ensure adequate care[~] and custody [ard—eent+rel] of the [woman—except
that—ne] person.

ii. No correctional staff shall be present [i
during the birth of a baby or during counseling and nedical care related
to the pregnancy and all pregnancy outcones including abortion, miscar-
riage, and stillbirth unless requested by the nedical staff [superws—
ipg] providing such [delery] care or by the [wersA—givng—birth]
person receiving such care. [Fhe—wonan] A person who is pregnant and in
custody of an institution or local correctional facility shall be
permtted to have at Ieast one support person of [he#] thelr choosi ng
acconpany | A A
H%m¥e4ﬂg—4%ke;—gHﬂpg—4%++m themto armsmtal m‘nemcalfacu|tv
for labor, birth, and counseling and nedical care related to pregnancy
and all pregnancy outcones including abortion, miscarriage and still-
birth and shall be permitted to remain with such support person for the
duration of their stay in the hospital or nedical facility subject to
the visiting rules of that hospital or nedical facility. [A] Such
support person shall not need to have visited the [wemar] person they
are supporting at [a] an_institution or local correctional facility
prior to serving as a support person[—A—persoen] and may not be denied
eligibility to serve as a support person solely on the basis of a past
crimnal conviction or that such support person is on probation, condi-
tional release, parole or post rel ease supervision. Any decision by an
[2genrey] institution or local correctional facility to deny a [wesran—s]
request [te—have] for a specific support person |
person] shall be nade with reasons specified in witing within five days
of [her] the request and pronptly provided to the [wesan] person making

the request. [A] Such support person shall be notified i mediately after
[saeh—#w#nuﬂ the person they are supporting goes into |abor, [e+—+rre—
diatelyy—after—a] is scheduled for |abor induction or a caesarean section
[o¥——termnation], (s identified as having a miscarriage or stillbirth
or is scheduled for nmedical care for any pregnancy outcone, including
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abortion, mscarriage, and stillbirth. If available, a doul a] —r-dwife]

or other birthing support specialist nmay also assist during |abor [and]L

Fs—p¢e¥+£kmﬂ post - partum r ecovery, and duri ng nedlcal care for and
recovery from any other pregnancy outcone including abortion, niscar-
riage and stillbirth. The superintendent or sheriff or [his—er—her]
their designee shall cause such [wesar] person to be subject to return
to such institution or local correctional facility as soon after the
birth of [her] their child as the state of [her] their health will
permt as determ ned by the nmedical professional responsible for the
care of such [wesan] perso [ H—stsh—yerms—-s—aeh e d——r—a——aeal-

e¥] The departnment shall report annually to the governor, the tenpo-
rary president of the senate, the mnority |eader of the senate, the
speaker of the assenbly, the mnority | eader of the assenbly, the chair-
person of the senate crime victins, crine and correction commttee and
the chairperson of the assenbly correction comittee concerning every
use of restraints on a [woersan] person under this section, including the
reason such restraint was used, the type of restraint wused and the
I ength of tinme such restraint was used pursuant to paragraph (b) of this
subdi vi sion, but shall exclude individual identifying information. The
sheriff of each county shall report, in a formand manner prescribed by
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the comm ssion, every use of restraints on a [weran| person under this
section, including the reason such restraint was wused, the type of
restraint used and the length of tinme such restraint was used pursuant
to paragraph (b) of this subdivision, annually to the comm ssion. The

comm ssion shall include such information in its annual report pursuant
to section forty-five of this chapter, but shall exclude identifying
information fromsuch report. Reports required by this section shall be

posted on the websites naintained by the departnent and the comm ssion.
2. (a) Achild so born may be returned with its [#ether] birth parent
to the [eer+estional] institution [Fr—whichthe—rpiher—is—econtined] or
local correctional facility wunless the chief nedical officer of the
[ eer+ectienal] institution or local correctional facility shall certify
that [the—pther] such parent is physically unfit to care for [the]
their child, in which case the statenment of the said nedical officer
shall be final. Achild may remain in the [eerestienral] institution or
| ocal correctional facility with its [#ether] parent for such period as
seens desirable for the welfare of such child, but not after it is [ere
year] twenty-four nonths of age, provided, however, if the [#ether—ts—inr
a—state—reformatory—and] parent is to be [paroled] released shortly
after the child beconmes [ere—year] twenty-four nonths of age, such child
may remmin at the [state—+eformmtory] institution or local correctiona

facility until its [ssther] parent is [pareled] released, but in no case
after the child is [elghteen] thirty nonths old. If a pregnant [wossh]

person or [#ether] the birth parent of a child under the age of [eigh—
teen] thirty nmonths is incarcerated at [a—state] an institution or |oca

correctional facility, the departnment shall inform[he+] such person of
[her] their ability to apply to any nursery programrun by the depart-
nent [and] or the Iocallty [

(b) The officer in charge of [s4eh] an institution or local correc-
tional facility may cause a child cared for therein with its [sether]
birth parent to be renoved fromthe institution or local correctiona
facility at any tinme before the child is [ere—ear] twenty-four nonths
of age if, consistent with paragraph (a) of this subdivision, the offi-
cer finds that the child's parent is physically unfit to care for their
child or if remaining in the institution or local correctional facility
is no longer desirable for the welfare of the child. [He—e+r—she—sha

e———she] Such officer rmay, upon proof being furnished by the [La#h@ﬂ

ot her parent or [ether] relatives of their ability to properly care for
and nmaintain such child, give the child into the care and custody of
such [father] other parent or [ether] relatives, who shall thereafter
mai ntain the same at their own expense. If it shall appear that such
[ ather] other parent or [ether] relatives are unable to properly care
for and maintain such child, such officer shall place the child in the
care of the comm ssioner of public welfare or other officer or board
exercising in relation to children the power of a commr ssioner of public
wel fare of the county from which such incarcerated [irdirddual] parent
was committed as a charge upon such county. [Fhe] Such officer [ir
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] shall send to such commi ssi oner
officer or board a report of all information available in regard to the
[ mether] incarcerated parent and [+he] their child. Such conmi ssioner
[ of—publiec—welfare—or—other], officer or board shall care for or place
out such child as provided by law in the case of a child becomng
dependent upon the county.

3. If any [wessn—] birth parent conmitted to [aRy—such—corectional]
an institution or local correctional facility at the tine of such
conmtment is [the—npther] or was a prinary caregiver of a [aursing]
child [p—-her—eare] under [ene—yrear]| twenty-four nonths of age, such
child rmay [aeccenpanry—her—te] join themin such institution [H—she] or
local correctional facility, provided that such parent is physically fit
to have the care of such chil d] —subjeet—+0] and such placenent is
desirable for the welfare of the child consistent with the provisions of

subdivision two of this section. [H—ary—werBh—comr-tiedto—any—such

4. Upon adnmitting a [wessr] person knomn to be pregnant, or upon
| ear ni ng [ ef—preghrancy—status] that person is pregnant, the chief

nmedi cal officer of each |

ated—individuals—inpeluding] institution and the nedical professional
responsi ble for each local correctional facility [heusihrgferale—incar—
cerated—indivduals], or such officer or professional's designee, shal
imedi ately [#pforn] provide such person wth supportive pregnancy
options counseling consistent with their reproductive rights as outlined
in section twenty-five hundred ninety-nine-aa of the public health |aw,

|nclud|nq |nforn1nq such [menan] perso of [Lhe—gpL+9n—ei—paLL+e+paL+ng
]

thelr rlqht to receive an abortlon and their rlqht to contlnue the|r
pregnancy free fromdiscrimnation. If such person chooses to continue
their pregnancy., they shall be informed about the existence of services
related to pregnancy and children including pregnancy-related health
care and nursery and parenting prograns and shall be referred to the
correctional or civilian staff or volunteers who provide such services.
I f such person chooses to have an abortion or requests infornation about
abortion services, they shall be referred immediately to nedical person-
nel in charge of facilitating those services and, if such person
requests, shall have access to an abortion without delay. An institution
or local correctional facility shall not inpose a deadline for a person
to receive an abortion that is contrary to section twenty-five hundred
ni nety-ni ne-bb of the public health law and shall not permt delays that
interfere with such person's ability to receive an abortion within the
tinefrane perm ssible under such law. An institution or |ocal correc-
tional facility shall not coerce or otherwise attenpt to influence a
person's deci sions about receiving an abortion or continuing their preg-
nancy or inpose punishnent of any type upon a person for changing their
m nd about receiving an abortion or continuing their pregnancy.

8§ 2. Section 611 of the correction law is anmended by adding four new
subdivisions 5, 6, 7, and 8 to read as foll ows:

5. A person who gives birth in a hospital or nedical facility while in
custody of an institution or local correctional facility shall be
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located in the sane area and provided with the sane birthing and post-
partum room accommbdations as a person who gives birth while living in

the community. These accommpbdati ons shall include placing such person's
newborn in their room for the duration of their post-partum stay
consistent with subdivision three of section twenty-five hundred five-a
of the public health law,_ unless such person requests otherw se or
hospital or nedical facility personnel determne a different placenent
is necessary for the health of such person or their newborn. Such person
shall be permitted to keep all health and newborn rel ated supplies and
equi pnent provided to themby the hospital or nedical facility wupon
their return to the institution or local correctional facility, includ-
ing but not linmted to diapers, breast punp equipnent, breastfeeding
supplies, breast pads, sanitary napkins, underwear, water bottle, heat-
ing pad., perineal squirt bottles, sitz baths, and health creans, oint-
nents, and sprays. Such person and their newborn shall be provided with
uninterrupted access to therapeutically equivalent nedi cati on as
prescribed by nedical personnel at the hospital or nedical facility for
a duration consistent with the tinefrane prescribed by such personnel

6. (a) For purposes of this subdivision, a breastfeeding parent is
defined as:

(i) a parent in custody of an institution or local correctional facil-
ity who lives with their child pursuant to subdivisions two and three of
this section; and

(ii) a parent in custody of an institution or local correctiona
facility who is able to produce breast mlk of any anmount and whose
child is living in the comunity and is thirty-six nonths of age or
younger.

(b) (i) A breastfeeding parent as defined in subparagraph (a) of this
subdi vi sion shall have the right to:

(A) breastfeed their <child consistent with the rights enunerated in
subdi vision three of section twenty-five hundred five-a of the public
health | aw

(B) breastfeed their child in any location consistent with section
seventy-nine-e of the civil rights law or use a breast punp or express
breast nmlk in any location, provided that the institution or |ocal
correctional facility has authorized such parent and their child to be
in such | ocation;

(C) breastfeed and express breast mlk at a frequency determ ned by
such parent;

(D) store breast mlk at the institution or local correctional facili-
ty in a fashion consistent with the requirenents set forth in paragraphs
(f) and (g) of this subdivision; and

(E) if such parent is not living with their child, designate an indi-
vidual in the comunity to gather breast mlk fromthe institution or
local correctional facility for the purpose of delivering the breast
mlk to their child.

(ii) An institution or local correctional facility shall not require a
parent to breastfeed or discrimnate against or penalize in any way a
parent for their breastfeeding decisions and actions.

(c) (i) An institution or local correctional facility shall provide a
breastfeeding parent., as defined in subparagraph (a) of this subdivi-
sion, with adequate tine to breastfeed and express and collect breast-
mlk and shall not penalize them for engaging in these activities
consistent with section two hundred six-c of the labor law, including
permtting breastfeeding parents to participate in jobs and prograns

that run sinmultaneous to breastfeeding related activities.
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(ii) The institution or local correctional facility shall also provide
such parent with tinely access to a roomfor breastfeeding or expressing
breast mlk consistent with section two hundred six-c of the [abor |aw
including that the room shall be private, well |lit, nearby access to
clean running water, equipped with outlets for the use of an electric
breast punp and, at a minimum wth a chair and working surface on which
breast punp parts can be placed. Such roomshall not be a restroom or
toilet stall and shall not be used for any other purpose or function
whil e being used for breastfeeding or expressing breast mlK.

(d) (i) An institution or local correctional facility shall provide a
breastfeeding parent, as defined in subparagraph (a) of this subdivi-
sion, with the foll ow ng:

(A) a personal electric punp with associated parts including flanges,
val ves, nenbranes, connections, tubes, and collection bottles;

B) a personal manual pu

(C) a personal breastfeeding cover, personal pillow, and other
personal itens that allow for confort and privacy during breastfeeding
and expressing breast mlKk;

(D)  conprehensive current information about breastfeeding and | acta-
tion that reflects standards of the departnent of health in a | anguage
and manner under standable to such parent; and

(E) access to breastfeeding and |actation assistance from personne
with rel evant expertise and, if available, other individuals incarcerat-
ed at the institution or local correctional facility who work in or
ot herwi se support pregnancy or child related progranm ng and are able to
provi de breastfeeding and |l actation support.

(ii) The institution or local correctional facility shall bring such
parent these materials upon their request in a tinely fashion regardless
of where such parent is located in the institution or facility.

(e) Upon such parent's request for infant fornula, the institution or
local correctional facility shall provide such parent with formila that
neet standards and nutrient requirenents set forth by the United States
food and drug administration. |If such parent determnes that their
infant is intolerant to or otherwi se made physically unconfortable by
the formula provided., the institution or local correctional facility
shall provide alternate formulas until such parent deternines that one
is sufficient for their infant. Prior to naking their determ nation
such parent shall be afforded the opportunity to discuss fornula related
issues with personnel providing lactation care and pediatric care in
that institution or local correctional facility.

(f) An institution or local correctional facility shall acquire breast
punp parts and breast nmilk storage devices only from organi zati ons and
agencies that are in conpliance with section 37-0505 of the environ-
nental conservation law, and shall clean or allow a breastfeeding
parent, as defined in subparagraph (a) of this subdivision, to clean
breast punp parts and breast mnmlk storage devices at a frequency
consistent with regulations set forth by the departnent of health.

(g) An institution or local correctional facility shall store breast-
mlk safely in a refrigerator or conparable cooling unit consistent with
guidelines set forth by the departnent of health until it is ready for
consunption by the child of a breastfeeding parent, as defined in
subparagraph (a) of this subdivision, or for pick up by a designated
i ndi vidual pursuant to paragraph (b) of this subdivision.

7. (a) The departnent and conmission shall conpile data outlined
respectively in paragraphs (b) and (c) of this subdivision for an annual
report to the governor, the tenporary president of the senate, the
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mnority |leader of the senate, the speaker of the assenbly, the minority
| eader of the assenbly, the chairperson of the senate health committee,
the chairperson of the senate crinme victins, crinme and correction
conmttee, the chairperson of the assenbly health committee, the chair-
person of the assenbly correction committee, the chairperson of the
legislative wonen's caucus, and the chairperson of the Black, Puerto
Rican, Hispanic and Asian legislative caucus. Such data shall be disag-
gregated by institution and |ocal correctional facility and reported in
a de-identified fashion. Reports issued pursuant to this paragraph shal
be posted on the websites maintained by the departnment and the comn s-
sion.

(b) Each institution shall work with relevant personnel and contracted
external health care providers to collect the followi ng data and provide
it in a de-identified fashion to the departnent for the purpose outlined
in paragraph (a) of this subdivision:

(i) the nunber of individuals known to be pregnant upon adni SSion

(ii) the nunber of individuals identified as being pregnant while in
custody, including the nunber participating in a work release program
and the nunber in custody for a parole violation;

(iii) the average daily census of pregnant individuals:;

(iv) the nunber of ectopic pregnancies, nplar pregnancies, abortions,
m scarriages, stillbirths, vaginal deliveries, and caesarean deliveries;

(v) the number of pregnancies determned by nedical personnel to be
high risk and the reasons for such determ nations;

(vi) for each newborn, the gestational age at delivery, birth weight,
and length of stay, if any, in a neonatal intensive care unit;

(vii) for pregnant individuals, their race, ethnicity, gender identi-
ty., age, crine of conviction, and county of conviction;

(viii) for individuals who apply for a nursery program their race,
ethnicity, gender identity, age, crine of conviction, and county of
conviction, whether those individuals were approved or denied for the
program along with specific and detailed reasons for denials, including
how they may relate to the crine of conviction, crimnal record, custo-
dial history, history of violence, history of involvenent with child
protective services, or history of substance use of the individual, the
nental or physical health conditions of the individual or child, or the
safety of the individual, child., or others in the nursery;

(ix) the nunber of babies who do not return to an institution wth
their parent and the reasons, including denial for a nursery program
and where those babies are placed, including non-kinship foster care,
kinship foster care, wth the other parent, with a friend, and with a
fam ly nenber not in foster care

(x) for institutions with a nursery program the nunber of nursery
beds avail able and the nunber of beds utilized each nonth;

(xi) the length of tine between each nursery application and deci sion
the length of tine between each decision and the birth of the child., and
if admssion is granted, the length of tinme between the decision and
pl acenent of the individual in the nursery;

(xii) the number of individuals participating in the nursery program

(xiii) the nunber of children who enter a nursery fromthe conmunity;

(xiv) the nunber of individuals renpved fromthe nursery disaggregated
by race, ethnicity, gender identity, age, crinme of conviction, county of
conviction, and length of nursery stay., along with specific and detail ed
reasons for renovals, including howthey may relate to the crinme of
conviction, crimnal record, custodial history, history of violence,
history of involvenent with child protective services, or history of
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substance use of the individual, the nental or physical health condi-
tions of the individual or child, and the safety of the individual,
child, or others in the nursery:;

(xv) the nunber of babies renoved froma nursery program and where
those babies are placed. including non-kinship foster care, Kkinship
foster care., with the other parent, with a friend, and with a famly
nenber not in foster care; and

(xvi) the nunber of babies who return to the comunity wth their
parent after being in a nursery programand the length of tine spent in
the nursery.

(c) Each local correctional facility shall work with rel evant person-
nel and contracted external health care providers to collect the follow
ing data and provide it in a de-identified fashion to the conmi ssion for
the purpose outlined in paragraph (a) of this subdivision:

(i) the nunber of individuals known to be pregnant upon adni SSion

(ii) the nunber of individuals identified as being pregnant while in
custody and the wunder custody status of each pregnant individual
including whether the individual is detained or sentenced;

(iii) the average daily census of pregnant individuals:;

(iv) the nunber of ectopic pregnancies, nplar pregnancies, abortions,
m scarriages, still births, vaginal deliveries, and caesarean deliv-
eries;

(v) the nunber of pregnancies determ ned by nedical personnel to be
high risk and the reasons for such determ nations;

(vi) for each newborn, the gestational age at delivery, birth weight,
and length of stay, if any, in a neonatal intensive care unit;

(vii) for pregnant individuals, their race, ethnicity, gender identi-
ty., age, crine of conviction, and county of conviction;

(viii) for individuals who apply for a nursery program their race,
ethnicity, gender identity, age., crine of conviction, county of
conviction, and under custody status, including whether the individua
is detained or sentenced. whether those individuals were approved or
denied for the program along with specific and detailed reasons for
denials, including howthey may relate to the crine of conviction, crim
inal record, custodial history, history of violence, history of involve-
nent with child protective services, or history of substance use of the
individual, the nental or physical health conditions of the individua
or child, or the safety of the individual, child, or others in the nurs-
ery;

(ix) the nunber of babies who do not return to a local correctional
facility with their parent and the reasons, including denial for a nurs-
ery program and where those babies are placed, including non-kinship
foster care, kinship foster care, with the other parent, with a friend
and with a family nenber not in foster care

(x) for local correctional facilities with a nursery program the
nunber of nursery beds available and the nunber of beds utilized each
nont h;

(xi) the length of tine between each nursery application and decision
the length of tine between each decision and the birth of the child, and
if admission is granted, the length of tine between the decision and
pl acenent of the individual in the nursery;

(xii) the nunber of individuals participating in the nursery program

(xiii) the nunber of children who enter a nursery fromthe conmunity;

(xiv) the nunber of individuals renpved fromthe nursery di saggregated
by race, ethnicity, gender identity, age, crinme of conviction, county of
conviction, and length of nursery stay, along with specific and detailed
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reasons for renpvals, including how they may relate to the crine of
conviction, crimnal record, custodial history, history of violence,
history of involvenent with <child protective services, or history of
substance use of the individual, the nental or physical health condi -
tions of the individual or child, and the safety of the individual
child, or others in the nursery;

(xv) the nunber of babies renoved froma nursery program and where
those babies are placed, including non-kinship foster care, kinship
foster care, with the other parent, with a friend, and with a famly
nenber not in foster care; and

(xvi) the nunber of babies who return to the comunity wth their
parent after being in a nursery programand the length of tinme spent in
the nursery.

8. Any person confined in an institution or local correctional facili-
ty that houses wonen shall receive notice in witing in a |anguage and

manner _understandable to them about the requirenents contained in each

subdi vision of this section upon their adm ssion and again, regardl ess
of the institution or local correctional facility in which they are

housed, if they are known to be pregnant or to be a breastfeeding
parent, as defined in paragraph (a) of subdivision six this section, or
to be eligible for their child to join themin an institution or |ocal
correctional facility pursuant to subdivisions two and three of this
section. The superintendent or sheriff shall publish notice of the
requirenents contained in each subdivision of this section in prom nent
| ocations where pregnancy related care and child related care are
provided. The departnent and the sheriff shall provide annual training
on the provisions contained in each subdivision of this section for al
correctional, civilian and volunteer personnel who are involved in the
transportation, supervision or care of pregnant people or breastfeeding
parents, as defined in paragraph (a) of subdivision six this section, or
parents eligible for their child to join themin an institution or |ocal
correctional facility pursuant to subdivisions two and three of this
section.
8§ 3. This act shall take effect inmediately.




