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STATE OF NEW YORK
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2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

January 12, 2023

Introduced by M of A JOYNER -- read once and referred to the Conmttee
on Labor

AN ACT to anmend the labor law, in relation to establishing the warehouse
worker protection act; and to amend a chapter of the |aws of 2022
anending the |abor law relating to establishing the warehouse worker
protection act, as proposed in legislative bills nunbers S. 8922-A and
A.  10020-A, inrelation to the effectiveness thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Sections 780, 781, 784, 785, 786 and 787 of the labor | aw,
as added by a chapter of the |laws of 2022 amending the | abor |aw relat-
ing to establishing the warehouse worker protection act, as proposed in
legislative bills nunbers S. 8922-A and A. 10020-A, are anmended to read
as follows:

§ 780. Definitions. As used in this article:

1. "Defined tinme period" neans any unit of time nmeasurenent equal to
or less than the duration of an enployee's shift, and includes hours,
m nut es, and seconds and any fraction thereof.

[" ,

3-] "Enpl oyee" means [a—honexenspt—and—non-—admnistrative] an enpl oyee
who is not exenpt fromthe mni num wage and any overtine conpensation
provisions of this chapter and any applicable nminimum wage orders and
who works at a warehouse distribution center and is subject to a quota
as defined in this section; provided, however, that "enpl oyee" does not
include a driver or courier to or froma warehouse distribution center.

[4-] 3. (a) "Enpl oyee work speed data" neans information an enpl oyer
collects, stores, analyzes, or interprets relating to an individua
enpl oyee's performance of a quota, including, but not limted to, quan-
tities of tasks performed, quantities of items or materials handled or

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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produced, rates or speeds of tasks performed, mnmeasurenments or netrics of
enpl oyee performance in relation to a quota, and tine categorized as
perform ng tasks or not perform ng tasks.

(b) "Aggregated work speed data" neans [i

i ] a conpilation of enployee work speed

data for multiple enployees, in sunmary [e+ether] form__ assenbled in
full or in another form such that the data cannot be identified with any
i ndi vi dual .

[5~] 4. "Enployer" nmeans a person who directly or indirectly, or
t hrough an agent or any other person, including through the services of
a third-party enployer, tenporary services, or staffing agency, inde-
pendent contractor, or any simlar entity, [at—any—time—n—the—prior
twelve—npnths—-] enpl oys or exercises control over the wages, hours, or
wor ki ng conditions of one hundred or nore enployees at a single ware-
house distribution center or [#-we—-hurdred] one thousand or nore enpl oy-

ees at one or nore warehouse distribution centers in the state.

For the purposes of this |[subdivdsion—a)—all—enployeces—enployed

speeified—in—that] definition,_ all enployees of a controlled group of
corporations shall be counted in determning the nunber of enployees
enployed at a single warehouse distribution center or at one or nore
war ehouse distribution centers in the state

[6-] 5. "Person" means an individual, corporation, partnership, limt-
ed partnership, limted liability partnership, limted liability conpa-
ny, business trust, estate, trust, association, joint venture, agency,
instrunentality, or any other legal or commercial entity, whether dones-
tic or foreign.

[~] 6. "Quota" means a work standard which

(a) an enployee is assigned or required to perform [{5] at a speci-
fied productivity speed; or a quantified nunber of tasks, or to handle
or produce a quantified amount of nmaterial, within a defined time peri-
od; or under which the enployee may suffer an adverse enpl oynent action
if they fail to conplete the perfornmance standard.

(b) an enpl oyee's actions are categorized between tine performng
tasks and not perform ng tasks, and the enployee's failure to conplete a
task performance standard or recommendati on may have an adverse i npact
on the enpl oyee's continued enpl oynent or the conditions of such enploy-
nent .

[8-] 7. "Warehouse distribution center"” nmneans an establishnent as
defined by any of the following North Anerican industry classification
system (" NAI CS") codes, however such establishnent is denom nated:
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(a) four hundred ninety-three for warehousi ng and storage but does not
include four hundred ninety-three thousand one hundred thirty for farm
product war ehousi ng and st or age;

(b) four hundred twenty-three for nerchant whol esal ers, durabl e goods;

(c) four hundred twenty-four for rmerchant whol esal ers, nondurable
goods;

(d) four hundred fifty-four thousand one hundred ten for electronic
shoppi ng and nai |l - order houses; or

(e) four hundred ninety-two thousand one hundred ten for couriers and
express delivery services.

8§ 781. Quotas. Each enmployer shall provide to each enployee, upon
hire, or wthin thirty days of the effective date of this article, a
written description of each quota to which the enployee is subject,
i ncluding the quantified nunber of tasks to be perforned or naterials to
be produced or handled, within the defined time period, and any poten-
tial adverse enploynent action that could result from failure to neet
the quota. Each tinme the quota changes thereafter, the enpl oyer shal
provi de an updated witten description of each quota to which the
enpl oyee is subject within two business days of such quota change. Each
time an enpl oyer takes an adverse enpl oynent action agai nst an enpl oyee,
the enployer shall provide that enployee with the applicable quota for
t he enpl oyee. The enployer must provide the witten description of any
guota pursuant to this section in English and in the |anguage identified

by each enployee as the primary | anguage of such enpl oyee.
8§ 784. Recordkeeping. 1. Each enpl oyer shall establish, maintain, and

preserve for three vears contenporaneous true, and accurate records [ eF

tor—work—speed—data]l to ensure connllance Wi th enDIovee Oor ___conm ssi oner
requests for data.
8§ 785. Right to request. 1. A current enployee has the right to

request a witten descrrptron of each quota to which the enployee is
subj ect [ ; e dat-s

1. If a current or forner enpl oyee

believes that they have been disciplined as the result of failing to
neet a quota, or that neeting a quota caused a violation of their right
to a nmeal or rest period or use of bathroom facilities, including
reasonable travel tine to and frombathroomfacilities, they have the
right to request, and the enployer shall provide, a witten description
of each quota to which the enployee is subject, a copy of the npst
recent ninety days of the enployee's own personal work speed data, and a
copy of the aggregate work speed data for simlar enployees at the sane
establishnent for the sane tine period.
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3-] Such requested records pursuant to this section shall be provided
at no cost to the current or former enployee. A forner enployee is
limted to one request pursuant to this section.

5-] 3. An enployer that receives a witten or oral request for infor-
nmation pursuant to this section shall conply with the request as soon as
practicable, but no later than fourteen cal endar days fromthe date of
the request.

4. Nothing in this section shall require an enployer to use quotas as
defined in this article or nonitor work speed data. An enpl oyer that
does not nonitor this data has no obligation to provide it.

5. The enployer nust provide the requested witten description of any
quota and personal work speed data pursuant to this section in English
and in the |anguage identified by each enployee as the prinmary | anguage
of such enpl oyee.

§ 786. Unlawful retaliation. [i—Ne—person—ncludihrg—buot—hot—timwted
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purposes of this article, there shall be a rebuttable presunption of
unlawful retaliation if an enployer in any nanner discrininates, retali-
ates, or takes any adverse action against any enployee wthin ninety
days of the enployee doing either of the follow ng:

1. Initiating the enployee's first request in a calendar year for
informati on about a quota or personal work speed data pursuant to subdi -
visions one through three of section seven hundred eighty-five of this
article.

2. Making a conplaint related to a quota alleging any violation of
sections seven hundred eighty-one to seven hundred eighty-five of this
article, inclusive, to the conmmi ssioner, the departnent., other |ocal or

state governnental agency, or the enpl oyer.

§ 787. Enforcenent. The commi ssioner [shal] nmay adopt rules and
regulations inplenenting the provisions of this article. The conm s-
sioner shall be authorized to enforce the provisions of this article and
to assess civil penalties [iA—a—+BhRrer—consistent—w-th] as  provided in
sections [twe—hundred—thirteen] two hundred fifteen and two hundred
eighteen of this chapter. The <civil penalties provided for in this
section shall be in addition to and may be inposed concurrently with any
other renedy or penalty provided for in this chapter.

8 2. The opening paragraph of subdivision 1 of section 218 of the
| abor | aw, as anmended by chapter 2 of the laws of 2015, is anended to
read as foll ows:

If the commissioner determnes that an enployer has violated a
provision of article six (paynment of wages), article nineteen (mninum
wage act), article nineteen-A (mninmmwage standards and protective
| abor practices for farmworkers), article twenty-one-A (warehouse worKk-
er protection act), section two hundred twelve-a, section two hundred
twel ve-b, section one hundred sixty-one (day of rest) or section one
hundred sixty-two (nmeal periods) of this chapter, or a rule or regu-
lation promulgated thereunder, the conmi ssioner shall issue to the
enpl oyer an order directing conpliance therewith, which shall describe
particularly the nature of the alleged violation. A copy of such order
shal |l be provided to any enpl oyee who has filed a conplaint and any
authorized representative of him or her. |In addition to directing
paynent of wages, benefits or wage supplenents found to be due, and
i qui dated damages in the anbunt of one hundred percent of unpai d wages,
such order, if issued to an enployer who previously has been found in
viol ation of those provisions, rules or regulations, or to an enployer
whose violation is wllful or egregious, shall direct paynent to the
conmmi ssioner of an additional sumas a civil penalty in an anount not to
exceed double the total ampunt of wages, benefits, or wage supplenents
found to be due. In no case shall the order direct paynment of an ampunt
|l ess than the total wages, benefits or wage supplenents found by the
comm ssioner to be due, plus the liquidated damages in the amount of one
hundred percent of unpaid wages, the appropriate civil penalty, and
interest at the rate of interest then in effect, as prescribed by the
superintendent of financial services pursuant to section fourteen-a of
the banking | aw per annumfromthe date of the underpaynent to the date
of the paynent. Where the violation is for a reason other than the
enpl oyer's failure to pay wages, benefits or wage supplenents found to
be due, the order shall direct paynent to the conmi ssioner of a civil
penalty in an amount not to exceed one thousand dollars for a first
violation, two thousand dollars for a second violation or three thousand
dollars for a third or subsequent violation. In assessing the amount of
the penalty, the conmi ssioner shall give due consideration to the size
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of the enployer's business, the good faith basis of the enployer to
believe that its conduct was in conpliance with the law, the gravity of
the violation, the history of previous violations and, in the case of
wages, benefits or supplenents violations, the failure to conply with
recor dkeepi ng or ot her non-wage requirenents.

8§ 3. Section 5 of a chapter of the | aws of 2022 amendi ng the |abor | aw
relating to establishing the warehouse worker protection act, as
proposed in legislative bills nunbers S. 8922-A and A 10020-A, is
anended to read as foll ows:

§ 5. This act shall take effect on the [sisdieth] one hundred eight-
ieth day after it shall have becone a |law._Effective imediately, the
adoption, anmendnent and/or repeal of any rule or regulation necessary
for the inplenentation of this act on its effective date are
aut hori zed to be nmade by the comm ssioner on or before such effective
dat e.

8 4. This act shall take effect immediately; provided, however, that
sections one and two of this act shall take effect on the same date and
in the sane manner as a chapter of the laws of 2022 anending the | abor
law rel ating to establishing the warehouse worker protection act, as
proposed in legislative bills nunbers S. 8922-A and A 10020-A, takes
ef fect.




