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STATE OF NEW YORK

9215
| N SENATE
May 12, 2022

Introduced by Sen. COONEY -- read twi ce and ordered printed, and when
printed to be conmitted to the Commttee on Health

AN ACT to anmend the public health law, in relation to neurol ogical inju-
ries

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 2999-g of the public health |law, as added by
section 52 of part H of chapter 59 of the laws of 2011, is anended to
read as foll ows:

8§ 2999-g. Purpose of this title. GCreation of the New York state
medi cal indemmity fund. There is hereby created the New York state
nmedi cal indemity fund (the "fund"). The purpose of the fund is to
provide a funding source for future health care costs associated wth
[ Bith—+elated] neurological injuries, in order to reduce preniumcosts
for medi cal nal practice insurance coverage

8§ 2. Section 2999-h of the public health | aw, as added by section 52
of part H of chapter 59 of the laws of 2011, subdivision 1 as anmended by
chapter 517 of the laws of 2016, subdivision 3 as amended by chapter 4
of the laws of 2017 and subdivision 4 as amended by section 1 of part K
of chapter 57 of the laws of 2019, is anended to read as foll ows:

§ 2999-h. Definitions. As used in this title, unless the context or
subj ect nmatter requires otherw se:

1. "Birth-related neurological injury” neans an injury to the brain or
spinal cord of a live infant caused by the deprivation of oxygen or
mechani cal injury occurring in the course of |abor, delivery or resusci-
tation, or by other nedical services provided or not provided during
delivery adm ssion, that rendered the infant wth a permanent and
substantial rmotor inpairnent or with a devel opnental disability as that
termis defined by section 1.03 of the nental hygiene |aw, or both. This
definition shall apply to live births only.

2. "Fund" neans the New York state nedical indemity fund

3. "Neurological injury" neans an injury to the brain or spinal cord
of a person occurring in the course of the provision of medical
services, that rendered the person wth a permanent and substanti al
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nmotor inpairnment or with a disability that: (i) results in sinmlar
i mpai rment of general intellectual functioning or adaptive behavior to
that of intellectually disabled persons or (ii) requires treatnent and
services simlar to those required for such person; and (iii) has
continued or can be expected to continue indefinitely; and (iv) consti-
tutes a substantial handicap to such person's ability to function
normally in society.

4. "Qualifying health care costs" means the future nedical, hospital
surgical, nursing, dental, rehabilitation, habilitation, respite, custo-
di al, durable nedical equipnent, home nodifications, assistive technol o-
gy, vehicle nodifications, transportation for purposes of health care
rel ated appoi ntnments, prescription and non-prescription nedications, and
other health <care costs actually incurred for services rendered to and
supplies utilized by qualified plaintiffs, which are necessary to neet
their health care needs, as determned by their treating physicians,
physi ci an assistants, or nurse practitioners and as ot herw se defined by
the comm ssioner in regul ation.

[4-] 5. "Qualified plaintiff" neans every plaintiff or claimnt who
(i) has been found by a jury or court to have sustained a birth-rel ated
neurol ogi cal injury or a neurological injury as the result of nedical
mal practice, or (ii) has sustained a birth-rel ated neurological injury
or a neurological injury as the result of alleged medical malpractice,
and has settled his or her lawsuit or claimtherefor; and (iii) has been
ordered to be enrolled in the fund by a court in New York state.

8 3. Subdivision 6 of section 2999-j of the public health law, as
anended by section 3 of part K of chapter 57 of the laws of 2019, is
amended to read as foll ows:

6. (a) Every settlenent agreenment for «clains arising out of a
plaintiff's or claimant's birth related neurological injury or a
plaintiff's or claimant's neurological injury subject to this title, and
that provides for the paynent of future nmedical expenses for the plain-
tiff or claimant, shall provide that all paynents for future nedical
expenses shall be paid in accordance with this title in lieu of that
portion of the settlement agreenent that provides for paynent of such
expenses. The plaintiff's or claimant's future nmedical expenses shall be
paid in accordance with this title. Wen such a settlenent agreenent
does not so provide, the court shall direct the nodification of the
agreerment to include such termas a condition of court approval.

(b) In any case where the jury or court has nade an award for future
medi cal expenses arising out of a birth related neurological injury or a
neurological injury, any party to such action or person authorized to
act on behalf of such party may nake application to the court that the
judgnent reflect that, in lieu of that portion of the award that
provides for paynent of such expenses, the future nedical expenses of
the plaintiff shall be paid out of the fund in accordance wth this
title. Upon a finding by the court that the applicant has nmade a prim
facie showing that the plaintiff is a qualified plaintiff, the court
shal |l ensure that the judgnment so provides.

8 4. This act shall take effect on the ninetieth day after it shal
have becone a | aw.




